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[4210-01-M] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for  Community 
Planning  and  Development 

SUBCHAPTER  A— SLUM  CLEARANCE  AND 
URBAN  RENEWAL 

(24  CFR  Parts  501  and  806] 

[Docket  No.  R-79-619) 

LOCAL  PUBLIC  AGENCIES  AND  PUBLIC  HOUS¬ 
ING  AGENCIES  EMPLOYEE  BENEFIT  PLANS 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
set  forth  regulations  for  the  provision 
of  employee  benefit  plans  by  local 
public  agencies  and  public  housing 
agencies.  It  would  also  assist  insurance 
companies  in  the  development  and  ad¬ 
ministration  of  employee  benefit  plans 
for  such  employees.  HUD  policy  gov¬ 
erning  employee  benefit  plans  for 
local  public  agencies  is  identical  to 
HUD  policy  for  public  housing  agen¬ 
cies.  In  another  document  published 
in  this  issue  this  policy  has  been  codi¬ 
fied  and  set  out  for  public  comment. 
This  document  makes  applicable  those 
codified  provisions  to  the  slum  clear¬ 
ance  and  urban  renewal  program. 

DATE:  Public  comments  must  be  re¬ 
ceived  by  HUD  on  or  before  April  16, 
1979. 

ADDRESS:  Send  comments  to  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington,  D.C. 
20410. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Wayne  Hunter,  Office  of  Assisted 
Housing  Management,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  S.W.,  Washington, 
D.C.  20410,  (202)  755-6460.  (This  is 
not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION: 
HUD  policy  governing  employee  bene¬ 
fit  plans  for  local  public  agencies 
(LPAs)  is  identical  to  HUD  policy  for 
public  housing  agencies.  This  docu¬ 
ment  makes  applicable  to  Subchapter 
A— Slum  Clearance  and  Urban  Renew¬ 
al,  the  requirements  of  Chapter  VIII, 
Part  806,  Local  Public  Agencies  and 
Public  Housing  Agencies  Employee 
Benefit  Plans. 

Part  806  is  published  as  a  proposed 
rule  elsewhere  in  this  issue  of  the  Fed¬ 
eral  Register.  Copies  of  Part  806  are 
available  from  the  Office  of  Assisted 
Housing  Management,  Room  6246,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  451  7th  Street,  S.W., 


Washington,  D.C.  20410.  A  Finding  of 
Inapplicability  respecting  the  National 
Environmental  Policy  Act  of  1969  has 
been  made  in  accordance  with  HUD 
procedures,  a  copy  of  this  Finding  of 
Inapplicability  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  5218,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  S.W.,  Washington,  D.C. 
20410. 

Accordingly,  it  is  proposed  to  amend 
Chapter  V  of  Title  24  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  501  as  set  forth  below. 


PART  501— LOCAL  PUBLIC  AGENCIES  AND 
PUBLIC  HOUSING  AGENCIES  EMPLOYEE 
BENEFIT  PLANS 

§  501.1  Applicability  of  Part  806. 

The  requirements  of  Chapter  VIII, 
Part  806  of  this  title  governing  Local 
Public  Agencies  and  Public  Housing 
Agencies  Employee  Benefit  Plans  are 
applicable  to  the  provisions  of  this 
Subchapter  A. 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Signed  at  Washington,  D.C.  this  7th 
day  of  February  1979. 

Robert  Embry, 

Assistant  Secretary  for  Community 
Planning  and  Development. 

[FR  Doc.  79-4770  Filed  2-13-79;  8:45  am) 


[4210-01-M] 

Office  of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

(24  CFR  Part  806 1 

[Docket  No.  (R  79  618)1 

LOCAL  PUBLIC  AGENCIES  AND  PUBLIC  HOUS¬ 
ING  AGENCIES  EMPLOYEE  BENEFIT  PLANS 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
set  forth  regulations  for  the  provision 
of  employee  benefit  plans  by  local 
public  agencies  (LPAs)  and  public 
housing  agencies  (PHAs).  It  would  also 
assist  insurance  companies  in  the  de¬ 
velopment  and  administration  of  em¬ 
ployee  benefit  plans  for  such  employ¬ 
ees.  HUD  policy  on  employee  benefit 
plans  for  LPAs  and  PHAs  is  currently 
contained  in  HUD  handbooks.  Enact¬ 
ment  of  the  Employee  Retirement 
Income  Security  Act  of  1974  makes  it 
necessary  to  codify  this  policy  to 
better  serve  the  public  interest. 


DATE:  Public  comments  must  be  re¬ 
ceived  by  HUD  on  or  before  April  16, 
1979. 

ADDRESS:  Send  comments  to  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington,  D.C. 
20410. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Wayne  Hunter,  Office  of  Assisted 
Housing  Management,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  S.W.,  Washington, 
D.C.  20410  (202)  755-6460.  (This  is 
not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION: 
Currently  HUD  policy  on  employee 
benefit  plans  for  LPAs  and  PHAs  is 
contained  in  HUD  Handbooks  HM 
7217.2  and  7401.5.  Enactment  of  the 
Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974  (ERISA)  (Public  Law 
93-406)  makes  it  necessary  to  codify 
HUD  policy  on  employee  benefit  plans 
to  serve  better  the  public  interest. 
Publication  of  the  proposed  rule  will 
permit  comment  from  all  interested 
parties,  e.g.,  from  employees  of  local 
public  agencies  and  public  housing 
agencies  (hereinafter  referred  to  as 
local  agencies);  insurance  companies 
handling  their  benefit  plans;  and 
other  interested  persons  or  groups. 
Many  items  of  current  policy  are  being 
revised  and  these  changes  in  policy  are 
briefly  discussed  below.  The  final  rule 
will  be  supplemented  by  revised  HUD 
Employee  Benefit  Plans  Handbooks 
(HM  7217.2  REV-1  and  7401.5  REV-1) 
to  provide  information  of  an  instruc¬ 
tional  and  reference  nature. 

Section  806.102  has  been  included  to 
identify  the  current  HUD-aided  pro¬ 
grams  which  shall  be  subject  to  the 
proposed  rule. 

Section  806.503  has  been  included  to 
emphasize  that  it  is  HUD’s  position 
that  local  agencies’  employee  benefit 
plans  are  “governmental  plans”  as  de¬ 
fined  in  Section  3(32)  of  ERISA  and  as 
such  would  be  exempt  from  a  majority 
of  the  provisions  of  ERISA.  The  HUD 
Employee  Benefit  Plans  Handbooks 
will  elaborate  on  the  applicable  provi¬ 
sions  of  ERISA. 

Under  section  806.508,  a  local  agency 
would  not  be  allowed  to  make  a  "con¬ 
tribution”  to  an  Individual  Retirement 
Account  (IRA)  in  the  form  of  a  salary 
increase  which  the  employee  could  use 
to  offset  his/her  personal  contribution 
to  an  IRA.  HUD  feels  that  it  would  be 
better  to  adopt  an  actual  retirement 
plan. 

Pursuant  to  section  806.509,  HUD 
would  no  longer  allow  employer  con¬ 
tributions  to  be  deposited  under  an 
unfunded  deferred  compensation 
agreement  because  of  the  risk  of  for-' 
feiture  involved.  There  is  also,  at  pres- 
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ent,  a  question  as  to  whether  unfund¬ 
ed  deferred  compensation  agreements 
will  be  acceptable  to  the  Internal  Rev¬ 
enue  Service.  Therefore,  a  ruling  must 
be  obtained  from  Internal  Revenue. 

In  section  806.538,  the  current  policy 
on  mandatory  employee  contributions 
has  been  revised  to  allow  employees' 
contributions  to  be  reduced  from  5 
percent  to  3  percent  without  reduction 
in  the  7  percent  maximum  employer 
contribution. 

In  section  806.543,  current  policy  has 
been  revised  to  allow  the  employer  to 
pay  both  employee  and  employer  re¬ 
quired  contributions  if  an  employee 
becomes  disabled  as  defined  by  the 
Social  Security  Act  (42  U.S.C.  423(d)). 

Subpart  J  (sections  806.588-596)  de¬ 
tails  a  uniform  method  by  which  a 
local  agency  may  compare,  within 
broad  parameters,  the  relative  value  of 
one  defined  contribution  retirement 
plan  to  another. 

Section  806.704  has  been  included  to 
clarify  that  under  existing  law  Health 
Maintenance  Organization  health  in¬ 
surance  plans  may  be  used  where 
available. 

Section  806.708  has  been  included  to 
permit  dental  coverage  within  stipu¬ 
lated  benefit  and  contribution  limita¬ 
tions. 

In  section  806.802,  current  policy  has 
been  revised  to  permit  the  local 
agency  to  pay  the  full  premium  for 
disability  income  benefits  for  up  io 
one  year  if  necessary  to  maintian  eligi¬ 
bility  for  benefits  during  the  period 
after  use  of  available  paid  leave  and 
the  end  of  the  waiting  period  provided 
in  the  plan. 

A  Finding  of  Inapplicability  respect¬ 
ing  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in  accord¬ 
ance  with  HUD  procedures.  A  copy  of 
this  Finding  of  Inapplicability  is  avail¬ 
able  for  public  inspection  during  regu¬ 
lar  business  hours  in  the  Office  of  the 
Rules  Docket  Clerk,  Room  5218,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  451  Seventh  Street,  S.W., 
Washington,  D.  C. 

Accordingly,  it  is  proposed  to  amend 
Chapter  VIII  of  Title  24  of  the  Code 
of  Federal  Regulations  by  adding  a 
new  Part  806  as  set  forth  below. 

PART  806— LOCAL  PUBLIC  AGENCIES  AND 
PUBLIC  HOUSING  AGENCIES  EMPLOYEE 
BENEFIT  PLANS 

Subpart  A — introduction 

Sec. 

806.101  Purpose. 

806.102  Applicability. 

806.103  Policy. 

806.104  Comparability. 

806.105  Allowable  forms  of  employee  bene¬ 
fit  plans. 

806.106  Availability  of  funds. 

806.107  Proration  of  contributions. 

806.108  General  limitation. 

806.109  Employee  participation. 


Sec. 

806.110  Multiple  employment. 

806.111  Conflict  of  interest. 

806.112  Retention  of  records. 

806. 1 1 3  Previously  approved  plans. 

806.114  Approval. 

Subpart  B — Social  Security 

806.201  Policy.  1 
806.202-206  [Reserved] 

806.207  Approval. 

Subpart  C — Unemployment  Compensation 

806.301  Policy. 

806.302-306  [Reserved] 

806.307  Approval. 

Subpart  0 — Public  Employee  Benefit  Plans 

806.401  Policy. 

806.402  General. 

806. 4G3  Contributions. 

806.404  Changeover  problems. 

806.405  Approval. 

Subpart  E — Private  Retirement  Plans — General 
Requirements 

806.501  Policy. 

806.502  Purpose. 

806.503  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974. 

806.504  [Reserved] 

806.505  Definition. 

806.506  Standard  plans. 

806.507  Internal  Revenue  Service  qualifica¬ 
tion. 

806.508  Individual  retirement  accounts. 

806.509  Salary  reduction  plans. 

806.510  Consultants. 

806.511  Effective  date. 

806.512  Escrow  agreements. 

806.513  Underwriting. 

806.514  [Reserved] 

806.515  Record  keeping  and  accounting. 

806.516  Expenses. 

806.517  Regular  employees. 

806.518  Participation  requirements. 

806.519  Effect  of  delayed  participation. 

806.520  Payment  to  employees. 

806.521  Spendthrift  provision. 

806.522  Leave  of  absence. 

806.523  Portability. 

806.524  Fiduciary  responsibility. 

806.525  Revision  or  change. 

806.526  Additional  provisions. 

806.527  Amendment. 

806.528  Termination  of  plan. 

806.529  [Reserved] 

806.530  Approval. 

806.531-536  [Reserved] 

Subpart  F — Private  Retirement  Plans — Specific 
Requirements 

806.537  Miscellaneous  definitions  and  pro¬ 
visions. 

806.538  Normal  retirement  benefit. 

806.539  Prior  service  benefit. 

806.540  Special  prior  service  benefit. 

806.541  Early  retirement  benefit. 

806.542  Late  retirement  benefit. 

806.543  Disability  retirement  benefit. 

806.544  Termination  benefit  (vesting). 

806.545  Repayment  of  a  termination  distri¬ 
bution. 

806.546  Pre-retirement  death  benefit. 

806.547  Post-retirement  death  benefit. 
806.548-553  [Reserved] 


Subpart  G — Private  Retirement  Plans — Equity 
Investments 

806.554  Policy. 

806.555  Definitions. 

806.556  Element  of  risk. 

806.557  Investment  objective. 

806.558  Investment  restrictions. 

806.559  Mandatory  employee  contribu¬ 
tions. 

806.560  Voluntary  employee  contributions. 

806.561  Employer  contributions. 

806.562  Transfer  of  employer  contribu¬ 
tions. 

806.563  Additional  requirements. 

806.564  Approval.  « 

806.565-567  [Reserved] 

Subpart  H  (Reserved] 

806.568-578  [Reserved] 

Subpart  I  [Reserved] 

806.579-587  [Reserved] 

Subpart  J — Private  Retirement  Plans — Plcn 
Comparison  System 

806.588  Policy. 

806.589  Purpose. 

806.590  Rationale. 

806.591  Basic  formula. 

806.592  Application  of  formula. 

806.593  Considerations  used  in  the  rating 
system. 

806.594  Comparison  of  plans. 

806.595  Evaluation  of  plan  ratings. 

806.596  Standard  plan  designation. 
806.597-599  [Reserved] 

Subpart  K — Life  Insurance 

806.601  Policy. 

806.602  Definition. 

806.603  General  limitations. 

806.604  Special  type  policies. 

806.605  Approval. 

Subpart  L — Health  Insurance 

806.701  Policy. 

806.702  Public  plan. 

806.703  Comparable  private  plan. 

806.704  Health  maintenance  organiaat  ions. 

806.705  Autonomous  private  plan. 

806.706  Limitations  required. 

806.707  Exclusions. 

806.708  Dental  expense  benefit. 

806.709  Medicare  and  medicare  supple¬ 
ments. 

806.710  Individual  policies. 

806.711  Coverage  while  on  leave  of  ab¬ 
sence. 

806.712  Life  insurance. 

806.713  Approval. 

Subpart  M — Miscellaneous  Benefit  Plans 

806.801  Policy. 

806.802  Disability  income  benefits. 

806.803  Accidental  death  and  dismember¬ 
ment. 

806.804  Approval. 

Subpart  N  [Reserved] 

Subpart  O — Appendices 

[Appendices  I  and  IV,  which  relate 
to  internal  HUD  processing  proce¬ 
dures,  are  not  included  herein,  but  do 
appear  in  the  HUD  Employee  Benefit 
Plans  Handbooks,  HM  7217.2  REV-1 
and  7401.5  REV-1. ]  Appendix  II  Dis- 
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counting  Factors— Appendix  III 

Sample  Form. 

Authority:  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.);  sec.  7(d),  De¬ 
partment  of  Housing  and  Urban  Develop¬ 
ment  Act  (42  U.S.C.  3535(d)). 

PART  806— LOCAL  PUBLIC  AGENCIES  AND 

PUBLIC  HOUSING  AGENCIES  EMPLOYEE 

BENEFIT  PLANS 

Subpart  A — Introduction 

§806.101  Purpose. 

This  rule  contains  HUD  policy  and 
procedural  regulations  for  the  provi¬ 
sion  of  employee  benefit  plans  for  em¬ 
ployees  of  local  public  agencies  and 
public  housing  agencies,  and  it  assists 
insurance  companies  in  the  develop¬ 
ment  and  administration  of  employee 
benefit  plans  for  such  employees.  The 
Assistant  Secretary  for  Housing— Fed¬ 
eral  Housing  Commissioner,  or  his  des¬ 
ignee,  may  exempt  an  employee  bene¬ 
fit  plan  from  any  provisions  of  this 
part.  Each  such  exemption  shall  be  in 
writing  and  shall  be  supported  by  doc¬ 
umentation  of  the  pertinent  facts  and 
grounds. 

§  806.102  Applicability. 

(a)  Urban  renewal— LPAs.  This  part 
is  applicable  to  local  public  agencies 
(LPAs)  which  are  continuing  to  oper¬ 
ate  an  urban  renewal  program  under 
an  existing  loan  and  grant  contract  re¬ 
gardless  of  the  availability  of  Commu¬ 
nity  Development  Block  Grant  Funds. 

(b)  Public  housing  projects— PHAs. 
This  part  is  applicable  to  PHAs  which 
administer  public  housing  projects  in¬ 
cluding  Section  10(c)  and  Section  23 
Leased  Housing  projects.  This  part  is 
not  applicable  to  the  Section  8  pro¬ 
gram  or  the  Indian  Housing  program. 

(c)  Exception.  This  part  is  not  appli¬ 
cable  to  LPAs  or  PHAs  which  are  sub¬ 
ject  to  local  governmental  civil  service 
regulations. 

(d)  Definition.  As  used  in  this  part, 
the  term  “local  agency”  means  those 
LPAs  and  PHAs  to  which  this  part  is 
applicable. 

§806.103  Policy. 

It  is  the  policy  of  HUD  to  encourage 
local  agencies  to  adopt  employee  bene¬ 
fit  plans.  In  this  respect  local  agencies 
are  authorized  to  adopt  either  a  public 
or  a  private  employee  benefit  plan 
subject  to  the  requirements  stated  in 
this  part.  Substantial  compliance,  as 
determined  by  HUD,  with  the  regula¬ 
tions  contained  herein  shall  govern 
HUD  approval  of  any  employee  bene¬ 
fit  plan.  Local  agencies  may  not,  how¬ 
ever,  implement  an  employee  benefit 
plan  until  such  time  as  there  is  assur¬ 
ance  to  HUD  that  the  HUD-aided  pro¬ 
gram  can  be  expected  to  continue  on 
an  active  basis. 


§806.101  Comparability. 

An  allowable  form  of  employee  bene¬ 
fit  plan  may  be  provided  by  a  local 
agency  for  its  employees  even  though 
a  similar  type  of  plan  is  not  made 
available  by  State  or  local  govenmen- 
tal  bodies  to  public  employees.  Howev¬ 
er.  local  agencies  shall  include  consid¬ 
eration  of  employee  benefit  plan  costs 
as  a  factor  in  comparing  total  compen¬ 
sation  of  local  agency  employees  with 
total  compensation  of  public  employ¬ 
ees.  Once  established,  comparable  sal¬ 
aries  may  be  adjusted  to  reflect 
changes  in  public  practice  without  fur¬ 
ther  consideration  of  employee  benefit 
plan  costs.  Comparability  documenta¬ 
tion  covering  all  positions  shall  be  re¬ 
tained  on  file  for  HUD  examination 
and  audit,  and  shall  be  complete,  in¬ 
cluding  identification  of  the  source  of 
supporting  material  and  the  basis  or 
reasoning  for  establishing  such  compa'- 
rability.  A  new  comparability  determi¬ 
nation  shall  be  made  if  revision  or 
adoption  of  an  employee  benefit  plan 
would  result  in  total  compensation  of 
local  agency  employees  appreciably  in 
excess  of  the  total  compensation  of 
public  employees.  The  determination 
of  what  constitutes  “appreciably  in 
excess”  shall  be  made  exclusively  by 
HUD. 

§806.105  Allowable  forms  of  employee 
benefit  plans. 

The  following  types  of  employee 
benefit  plans  may  be  provided  and 
contributions  made  thereto  are  allow¬ 
able  costs: 

(a)  Social  Security  (see  subpart  B). 

(b)  Unemployment  Compensation 
(see  subpart  C). 

(c)  Any  type  of  public  employees’ 
benefit  plan  established  by  a  govern¬ 
mental  body  such  as  a  State,  county, 
or  municipality  (see  subpart  D). 

(d)  A  privately  underwritten  employ¬ 
ee  benefit  plan  or  plans  providing  the 
following  types  of  coverage: 

(1)  Retirement  benefits  (see  sub¬ 
parts  E,  F,  G,  and  J). 

(2)  Life  insurance  (see  subpart  K). 

(3)  Health  and  hospitalization  bene¬ 
fits  (see  subpart  L). 

(4)  Disability  income  benefits  (see 
subpart  M). 

(5)  Accidental  death  and  dismember¬ 
ment  protection  (see  subpart  M). 

(e)  Workmen’s  Compensation.  This 
form  of  coverage  is  required  (see  HUD 
Guide  HM  G  7401.5  for  details). 

§  806.106  Availability  of  funds. 

Employer  contributions  shall  at  all 
times  be  subject  to  availability  of 
funds.  If  the  revision  of  an  existing 
plan  or  the  adoption  of  a  new  plan 
would  create  an  increase  in  expenses 
in  excess  of  approved  budgetary 
allowances,  the  local  agency  shall 
obtain  concurrence  from  the  appropri¬ 
ate  HUD  office  that  adequate  funds 


are  or  can  -be  made  available.  In  no  in¬ 
stance  may  a  HUD  Field  Office  ap¬ 
prove  an  employee  benefit  plan  for  a 
PHA  which  is  dependent  upon  Federal 
Subsidies  above  amounts  currently  eli¬ 
gible  to  that  PHA. 

§  806.107  Proration  of  contributions. 

Local  agency  contributions  toward 
the  cost  of  an  employee  benefit  plan 
shall  be  charged  to  individual  pro¬ 
grams  or  projects  on  the  same  basis  as 
is  used  in  distributing  compensation  of 
participating  employees. 

§806.108  General  limitation. 

Except  as  provided  in  section 
806.704,  in  no  event  may  a  local 
agency  contribute  to  more  than  one 
particular  type  of  employee  benefit 
plan  for  the  same  class  of  employees, 
unless,  specifically  authorized  by  law. 

§  806.109  Employee  participation. 

(a)  Bona  fide  employee.  In  order  to 
be  eligible  to  participate  in  a  public  or 
a  private  employee  benefit  plan,  an 
employee  must  be  a  bona  fide  employ¬ 
ee  under  the  common-law  test.  Under 
this  test,  the  employer-employee  rela¬ 
tionship  exists  when  the  person  for 
whom  services  are  performed  has  the 
right  to  control  and  direct  the  individ¬ 
ual  who  performs  the  services,  not 
only  as  to  the  result  to  be  accom¬ 
plished  by  the  work  but  also  as  to  how 
it  shall  be  done.  In  this  connection,  it 
is  not  necessary  that  the  employer  ac¬ 
tually  direct  or  control  the  manner  in 
which  the  services  are  performed,  it  is 
sufficent  that  the  employer  has  the 
right  to  do  so. 

(b)  Independent  contractor.  A  pro¬ 
fessional,  such  as  and  attorney,  archi¬ 
tect,  or  accountant,  who  does  not  meet 
the  common-law  test,  is  considered  by 
HUD  to  be  an  independent  contractor. 
An  independent  contractor  is  not  per¬ 
mitted  to  participate  in  local  agency 
private  employee  benefit  plans.  Par¬ 
ticipation  in  public  employee  benefit 
plans  by  an  independent  contractor  is 
permitted,  if  State  or  local  law  re¬ 
quires  or  permits  an  independent  con¬ 
tractor  to  participate.  However,  a  local 
agency  may  not  contribute  on  behalf 
of  an  independent  contractor  who  is 
eligible  to  participate  in  a  public  em¬ 
ployee  benefit  plan. 

§  806.110  Multiple  employment. 

An  employee  who  is  employed  by 
more  than  one  local  agency  under  a 
common  service  arrangement  shall  be 
classified  as  a  regular  employee  for 
the  purpose  of  participation  provided 
total  employment  with  all  such  local 
agencies  is  for  not  less  than  five 
months  per  year  nor  for  less  than  20 
hours  per  week.  Each  employer  shall 
contribute  its  pro  rata  share  of  the 
“employer  contribution”  on  the  same 
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basis  as  is  used  in  prorating  the  em¬ 
ployee's  compensation. 

§  806.1 1 1  Conflict  of  interest. 

A  local  agency  may  not  enter  into 
any  contract  or  arrangement  with  re¬ 
spect  to  any  employee  benefit  plan  in 
which  any  member  of  the  Board  of 
Commissioners  or  board  of  directors, 
officer  or  employee  of  the  local  agency 
or  any  employee  of  a  governmental 
body  associated  with  the  local  agency 
has  any  interest,  direct  or  indirect, 
during  his/her  employment  or  tenure 
or  for  one  year  thereafter. 

§806.112  Retention  of  records. 

Every  employee  benefit  plan  will  re¬ 
quire  that  the  local  agency  maintain 
records  which  will  serve  as  evidence  of 
an  employee’s  eligibility  to  participate 
and  entitlement  to  benefits.  The  PHA 
should  contact  the  benefit  plan’s  un¬ 
derwriter  to  determine  what  records 
must  be  maintained.  Such  records 
shall  be  maintained  for  a  period  not 
less  than  that  required  by  applicable 
Federal  or  State  law. 

§806.113  Previously  approved  plans. 

Employee  benefit  plans  previously 
approved  pursuant  to  HUD  require¬ 
ments  then  in  effect  may  be  continued 
without  change.  In  the  event  of  a  sub¬ 
stantial  amendment,  such  plan  shall 
then  be  subject  to  the  provisions  pre¬ 
scribed  in  the  appropriate  subpart  of 
this  pari. 

§806.111  Approval. 

All  new  or  revised  employee  benefit 
plans  shall  be  submitted  to  the  appro¬ 
priate  HUD  office  for  approval  before 
execution  of  any  plan  documents  or 
contracts  and  before  payment  of  any 
premiums  thereto.  This  approval  re¬ 
lates  only  to  authorization  to  adopt 
such  employee  benefit  plan  but  does 
not  constitute  specific  budgetary  ap¬ 
proval.  Availability  of  funds  for  pres¬ 
ent  of  future  contributions  shall  be  ap¬ 
proved  separately  as  part  of  the  regu¬ 
lar  budgetary  process. 

Subpart  B — Social  Security 

§  806.201  Policy. 

Employer  costs  for  participation  in 
Social  Security  are  an  eligible  operat¬ 
ing  expense.  [See  HUD  Employee 
Benefit  Plans  Handbooks  HM  7217.2 
REV-1  and  7401.5  REV-1  for  addition¬ 
al  details.] 

§  806.202-206  ( Reserved  ] 

§  806.207  Approval. 

Specific  HUD  approval  is  not  re¬ 
quired  to  participate  in  the  Social  Se¬ 
curity  system.  However,  it  will  be  nec¬ 
essary  to  secure  budgetary  approval 
for  the  required  expenditures. 


Subpart  C — Unemployment  Compensation 

§  806.301  Policy. 

Employer  costs  for  participation  in  a 
State  unemployment  compensation  in¬ 
surance  program  are  an  eligible  oper¬ 
ating  expense.  [See  HUD  Employee 
Benefit  Plans  Handbooks  HM  7217.2 
REV-1  and  7401.5  REV-1  for  addition¬ 
al  details.] 

§  806.302-306  I  Reserved  1 
§  806.307  Approval. 

Specific  HUD  approval  is  not  re¬ 
quired  to  participate  in  a  State  unem¬ 
ployment  compensation  insurance  pro¬ 
gram.  However,  it  will  be  necessary  to 
secure  budgetary  approval  for  the  re¬ 
quired  expenditures. 

Subpart  D — Public  Employee  Benefit  Plans 

§806.401  Policy. 

Employer  costs  for  participation  in  a 
public  employee  benefit  plan  are  an 
eligible  operating  expense  where  a 
local  agency  is  required  or  permitted 
to  participate  therein. 

§806.402  General 

Public  plans  refer  to  those  plans  es¬ 
tablished  by  a  governmental  body, 
such  as  a  State,  county,  city,  or  other 
municipality.  In  many  cases,  local 
agencies  may  voluntarily  participate 
in  a  public  plan.  In  some  cases  mem¬ 
bership  in  a  public  plan  is  mandatory 
rather  than  permissive.  In  a  public 
plan  the  local  agency  must  accept  all 
existing  provisions  of  the  plan  as  well 
as  any  future  conditions  which  may  be 
Imposed. 

§806.403  Contributions. 

Local  agency  contributions  for  a 
public  employee  benefit  plan  may  not 
exceed  the  employee-employer  sharing 
formula  or  method  applicable  to  other 
members  in  the  plan.  In  no  event  may 
a  local  agency  assume  obligations  for 
payment  of  any  contributions  or  spe¬ 
cial  benefits  beyond  the  date  on  which 
an  employee  terminates  employment 
or  where  a  duplication  of  benefits 
would  occur. 

§806.404  Changeover  problems. 

In  cases  where  a  local  agency 
changes  from  a  private  employee  bene¬ 
fit  plan  to  a  public  plan,  circumstances 
may  arise  which  would  have  a  detri¬ 
mental  effect  upon  certain  employees. 
HUD  will  assist  a  local  agency  to  re¬ 
solve  such  adverse  situations  in  an 
equitable  manner.  In  this  respect  devi¬ 
ations  from  established  regulations 
will  be  allowed  to  the  extent  necessary 
to  achieve  appropriate  solution. 

§806.405  Approval. 

Before  entering  a  public  employee 
benefit  plan  and  before  making  any 


employer  contributions  thereto,  the 
local  agency  shall  submit  to  the  appro¬ 
priate  HUD  office  for  approval  satis¬ 
factory  evidence  that  the  local  agency 
is  eligible  or  required  to  enter  the 
public  plan. 

Subpart  E — Private  Retirement  Plans — General 
Requirements 

§806.501  Policy. 

A  local  agency  may  provide  private 
retirement  plan  benefits  within  the 
limitations  stated  in  subparts  E.  F.  and 
G. 

§806.502  Purpose. 

The  following  is  a  description  of  the 
criteria  governing  HUD  approval 
where  the  local  agency  wishes  to 
adopt  a  private  retirement  plan.  This 
has  no  effect  on  the  availability  or 
status  of  public  employee  benefit 
plans  discussed  in  subparts  D.  K,  and 
L  of  this  part.  The  purpose  of  these 
regulations  is  to  assure  that: 

(a)  Design  considerations  and  plan 
administration  are  based  upon  proven 
retirement  plan  principles  and  prac¬ 
tices, 

(b)  The  plan  meets  the  requirements 
for  qualification  under  the  Internal 
Revenue  Code,  and 

(c)  That  local  agency  plans  meet  cer¬ 
tain  requirements  stipulated  by  HUD. 

§806.503  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974. 

It  is  the  position  of  HUD  that  local 
agency  retirement  plans  fall  within 
the  term  “governmental  plan”  as  de¬ 
fined  in  Section  3(32)  of  the  Employee 
Retirement  Income  Security  Act  of 
1974  CERISA)  and  as  such  would  not 
be  required  to  comply  with  a  majority 
of  the  provisions  of  ERISA.  [Note:  If 
the  Department  of  Labor  and/or  the 
Internal  Revenue  Service  subsequent¬ 
ly  rule(s)  that  local  agencies  are  sub¬ 
ject  to  the  provisions  of  ERISA,  these 
regulations  shall  be  revised  according¬ 
ly.]  [See  HUD  Employee  Benefit  Plans 
Handbooks  HM  7217.2  REV-1  and 
7401.5  REV-1  for  additional  details.] 

§806.504  [  Reserved  ] 

§806.505  Definition. 

A  private  retirement  plan  shall 
mean,  within  the  context  of  these  reg¬ 
ulations,  a  plan: 

(a)  Created  for  the  primary  purpose 
of  providing  employees  with  an 
income  after  retirement. 

<b)  Designed  in  such  a  manner  so  as 
not  to  discriminate  in  favor  of  officers, 
supervisors,  or  other  highly  compen¬ 
sated  employees.  The  tests  regarding 
discrimination  shall  be  the  same  as 
those  applied  by  the  Internal  Revenue 
Service  to  other  retirement ,  plans 
adopted  within  the  corporate  commu¬ 
nity. 
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(c)  The  provisions  of  which  are  in 
writing,  communicated  to  the  employ¬ 
ees  and  intended  by  the  local  agency 
to  be  permanent. 

(d)  Which  is  operated  for  the  exclu¬ 
sive  benefit  of  the  employees  or  their 
beneficiaries. 

(e)  That  provides  that,  until  all  li¬ 
abilities  have  been  met,  no  funds  con¬ 
tributed  on  behalf  of  employees  or  any 
income  thereon  may  be  used  for  any 
purpose  other  than  for  the  exclusive 
benefit  of  employees  or  their  benefi¬ 
ciaries. 

[Note:  Any  interpretation  of  these  criteria 
or  inconsistency  with  these  regulations  shall 
be  resolved  by  HUD.  Such  resolution  shall 
be  conclusive.] 

§806.506  Standard  plans. 

HUD  has  approved  a  variety  of  plans 
designated  as  "standard  plans”  to  indi¬ 
cate  their  pre-approved  status  and 
general  availability.  A  listing  of  “HUD 
Approved  Standard  Plans”  is  shown  in 
Appendix  I.  Designation  as  a  standard 
plan  does  not  constitute  an  endorse¬ 
ment  of  any  plan.  The  designation 
merely  certifies  that  the  plan  con¬ 
forms  to  HUD  criteria.  Proposed 
standard  plans  may  be  submitted  by 
an  insurance  company  or  other  plan 
sponsor  directly  to  the  Director,  Pro¬ 
gram  Management  Division,  Office  of 
Assisted  Housing  Management,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  451  7th  Street,  S.W., 
Washington.  D.C.  20410. 

§806.507  Internal  Revenue  Service  qualifi¬ 
cation. 

All  private  retirement  plans  adopted 
or  amended  after  the  effective  date  of 
this  part  shall  be  qualified  under  the 
Internal  Revenue  Code.  The  plan  shall 
provide  that  before  the  issuance  of  an 
initial  determination  letter  by  the  In¬ 
ternal  Revenue  Service,  no  participant 
may  have  a  vested  interest  in  amounts 
contributed  by  the  employer.  If  such 
letter  cannot  be  obtained,  the  employ¬ 
er  shall  terminate  the  plan  ahd  shall 
recover  all  funds  held  under  the  plan 
which  are  attributable  to  its  contribu¬ 
tions. 

§806.508  Individual  retirement  accounts. 

Individual  Retirement  Accounts,  In¬ 
dividual  Retirement  Annuities  or  Indi¬ 
vidual  Retirement  Bonds  (IRAs)  as  de¬ 
fined  in  Internal  Revenue  Code  (IRC) 
Sections  408(a),  408(b)  and  409  are  not 
considered  employee  benefit  plans  for 
the  purposes  of  these  regulations. 
Therefore,  local  agencies  may  not  con¬ 
tribute  to  these  plans  to  provide  re¬ 
tirement  benefits  for  employees.  In 
the  event  a  local  agency  does  not  have 
a  retirement  plan  for  employees,  it 
might  consider  informing  employees 
that  an  IRA  may  be  available  as  a 
viable  retirement  planning  medium  to 


be  provided  independent  of  any  local 
agency  contribution. 

§806.509  Salary  reduction  plans. 

(a)  Salary  reduction  plans  are  those 
retirement  plans  which  provide  a  tax 
deferral  for  the  employee,  or  the  em¬ 
ployee  and  the  local  agency,  of  contri¬ 
butions  until  some  future  date.  Nor¬ 
mally,  they  are  of  two  types: 

(1)  Tax  sheltered  annuity.  Employ¬ 
ees  of  certain  tax-exempt  organiza¬ 
tions  (those  that  meet  the  require¬ 
ments  of  IRC  Section  501(c)(3)  of  the 
Internal  Revenue  Code)  are  eligible 
under  IRC  Section  403(b)  to  exclude 
from  their  current  gross  income 
amounts  paid  by  their  employers 
(through  salary  reduction  or  other¬ 
wise)  towards  the  purchase  of  annu¬ 
ities  or  deposited  in  special  custodial 
accounts.  The  total  excludable  contri¬ 
bution  is  limited  by  law. 

(2)  Unfunded  deferred  compensation 
agreement.  This  is  a  contractual  ar 
rangement  between  the  employee  and 
the  employer  where  the  later  agrees  to 
pay  a  benefit  at  some  future  date.  If 
the  employer  purchases  annuities  or 
sets  up  an  accounting  reserve  to  pro¬ 
vide  the  funds  to  meet  this  future  lia¬ 
bility,  the  employees  incurs  no  current 
taxation  because  there  is  no  incidence 
of  ownership  in  anything  but  the  con¬ 
tract  itself.  There  would  be  no  eco¬ 
nomic  benefit  inuring  to  the  employee 
so  long  as  there  is  a  substantial  risk  of 
forfeiture  with  regard  to  the  benefits 
promised.  The  Internal  Revenue  Serv¬ 
ice  has  held  that  so  long  as  the  em¬ 
ployer's  promise  to  pay  is  not  secured 
in  any  way  there  is  a  risk  of  forfeiture. 

(b)  Both  types  of  arrangements  may 
be  explored  by  a  local  agency  to  deter¬ 
mine  their  appropriateness  for  use.  A 
tax  sheltered  annuity  plan  as  defined 
above  may  constitute  an  employee 
benefit  plan  in  accordance  with  these 
regulations  but  deferred  compensation 
agreements  may  not  constitute  an  em¬ 
ployee  benefit  plan.  Therefore,  a  tax 
sheltered  annuity  plan  may  be  used  as 
a  supplemental  benefit  with  employee 
money  only  or  as  a  primary  retirement 
benefit  program  with  local  agency  con¬ 
tributions  as  well.  If  the  tax  sheltered 
annuity  approach  is  used  as  the  prima¬ 
ry  retirement  benefit  program  of  a 
local  agency,  other  applicable  sections 
of  these  regulations  shall  apply. 

(c)  The  deferred  compensation 
agreement  approach  may  ber  used  as  a 
supplemental  program  with  employee 
money  only.  It  is  required  that  the 
local  agency  obtain  a  determination 
from  the  internal  Revenue  Service, 
through  a  Private  Letter  Ruling  or 
other  Internal  Revenue  procedure,  as¬ 
suring  the  local  agency  and  participat¬ 
ing  employees  that  the  contractual 
agreement  used  to  defer  compensation 
will  in  tact  achieve  that  end. 


§806.510  Consultants. 

It  is  the  prerogative  and  responsibili¬ 
ty  of  the  local  agency  to  determine 
which  type  of  plan  it  desires  to  adopt. 
If  actuarial  services  are  required 
either  in  the  initial  design  stage  or  on 
an  annual  basis  for  plan  administra¬ 
tion,  this  work  shall  be  performed 
under  the  supervision  of  an  Enrolled 
Actuary  as  defined  by  regulations 
issued  by  the  Joint  Board  for  the  en¬ 
rollment  of  Actuaries  (see  ERISA  Sec¬ 
tion  3042).  In  addition,  the  local 
agency  may  require  the  services  of 
legal  counsel  in  connection  with  the 
establishment  of  a  trust  instrument 
within  local  law.  For  this  purpose  a 
consultant’s  or  counsel’s  fee  may  be 
charged  as  an  eligible  operating  ex¬ 
pense  separate  and  distinct  from  the 
plan’s  allowable  contribution.  Any 
payment  shall  be  subject  to  prior  writ¬ 
ten  approval  of  the  appropriate  HUD 
office  and  funds  shall  be  available  or 
otherwise  budgeted. 

§806.511  Effective  date. 

The  effective  date  of  a  plan  should 
be  established  to  coincide  with  the  col¬ 
lection  of  employee  contributions.  The 
effective  date  may  be  any  date  deter¬ 
mined  appropriate  by  the  local  agency 
within  its  fiscal  year.  Any  local  agency 
contribution  shall  be  subject  to  HUD 
approval  but  may  be  made  in  advance 
of  such  approval  where  the  local 
agency  has  entered  into  an  escrow 
agreement  for  the  purposes  described 
in  section  806.512. 

§806.5512  Escrow  agreements. 

Subject  to  approval  of  the  appropri¬ 
ate  HUD  office,  local  agencies  may 
enter  into  escrow  agreements  to  bind 
retirement  plan  coverage  pending 
completion  of  the  retirement  plan  and 
receipt  of  final  HUD  approval.  Such 
escrow  agreements  shall  specify  the 
following: 

(a)  Employee  and  local  agency 
future  service  contributions  may  not 
exceed  the  allowances  stated  in  section 
806.538. 

(b)  Temporary  term  life  insurance 
coverage,  if  provided  during  the 
escrow  period,  may  not  exceed  one  and 
one-half  (1.5)  times  annual  salary.  (If 
it  is  intended  that  life  insurance  [per¬ 
manent  or  term]  is  to  be  provided  as 
an  integral  part  of  the  retirement  plan 
upon  HUD  approval,  see  subpart  K  for 
more  details.) 

(c)  A  definite  time  limit  not  in  excess 
of  six  months.  However,  if  additional 
time  is  needed  to  complete  the  plan  or 
to  obtain  HUD  approval,  the  binder 
may  be  approved  in  advance  for  exten¬ 
sion  on  a  month-to-month  basis. 

(d)  the  effective  date  of  the  binder 
shall  constitute  the  effective  date  of 
the  plan. 

(e)  Should  no  approval  be  received 
from  HUD,  the  insurer  shall  refund 
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the  current  value  of  all  premiums  paid 
less  the  cost  of  temporary  term  life  in¬ 
surance  premiums,  if  any. 

(f)  A  brief  description  of  the  type  of 
plan  and  coverage  to  be  included. 

(g)  All  contributions  shall  be  limited 
to  a  fixed  investment  account  for  the 
duration  of  the  escrow  period. 

§806.513  Underwriting. 

The  retirement  plan  shall  be  under¬ 
written  on  an  accepted  actuarial  basis 
and  shall  conform  to  proven  retire¬ 
ment  plan  principles  and  practices. 
Retirement  plan  assets  shall  be  man¬ 
aged  by  a  professional  money  man¬ 
ager,  which  may  include  a  life  insur¬ 
ance  company,  a  corporate  fiduciary 
such  as  an  investment  bank,  or  a  regu¬ 
lated  investment  company  such  as  a 
mutual  fund.  Plan  assets  shall  be  de¬ 
posited  in  a  guaranteed  investment 
medium  except  where  equity  invest¬ 
ment  is  utilized  pursuant  to  subpart 
G.  Upon  retirement  or  other  termina¬ 
tion  of  employment,  unless  a  lump 
sum  settlement  option  is  elected  and 
approved  by  the  local  agency,  benefits 
shall  be  guaranteed  by  a  life  insurance 
company  or  retirement  association 
through  the  purchase  of  individual  or 
group  policies.  Permanent  insurance 
policies  such  a  “whole  life”  or 
"straight  life”  can  be  used  where  life 
insurance  coverage  is  to  be  included 
subject  to  the  provisions  of  subpart  K. 
Non-life  insurance  retirement  annuity 
policies  can  be  used  where  life  insur¬ 
ance  is  not  to  be  provided  or  where  life 
insurance  is  provided  through  a  term 
policy.  These  policies  may  be  mixed 
and/or  split  funded  by  using  a  side 
fund  arrangement.  The  deposit  admin¬ 
istration  (DA)  type  of  contract  may 
also  be  used.  An  actuarial  valuation 
shall  be  made  of  any  defined  benefit 
plan  at  least  every  three  years  (or 
more  frequently,  if  required  by  the 
IRS)  in  order  to  support  the  determi¬ 
nation  that  the  present  value  of  bene¬ 
fits  which  the  plan  will  pay  can  be 
funded  by  the  assets  and  contributions 
made  thereto.  Actuarial  assumptions, 
in  the  aggregate,  shall  be  reasonable, 
taking  into  account  the  plan's  experi¬ 
ence  and  expectations.  The  assump¬ 
tions  shall  represent  the  actuary’s  esti¬ 
mate  of  anticipated  plan  experience.  A 
copy  of  the  actuarial  report  shall  be 
submitted  to  HUD  for  review  and  ap¬ 
proval. 

§806.514  [Reserved] 

§  806.515  Record  keeping  and  accounting. 

The  local  agency,  in  conjunction 
with  the  insurance  company  or  any 
outside  administrator  who  will  be 
maintaining  records,  shall  establish  an 
appropriate  system  for  maintaining 
records  of  credited  service  and  earn¬ 
ings  with  respect  to  non-retired  em¬ 
ployees.  Additional  records  may  be 
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needed  for  retired  employees  if  there 
is  to  be  a  cost-of-living  adjustment. 
Any  such  records  shall  be  coded  sepa¬ 
rately  for  each  employer  covered 
under  a  multiple  employer  plan  to 
permit  proper  allocation  when  re¬ 
quired. 

§806.516  Expense*. 

Routine  operating  expenses  for  the 
administration  of  the  plan  shall  be 
paid  from  the  basic  contribution  allow¬ 
ance  or  from  forfeitures,  dividends,  or 
other  plan  assets.  Such  routine  operat¬ 
ing  expenses  include  record  keeping, 
investment  expense,  commissions  or 
other  contract  loading,  and  corporate 
trustee  or  administrator  fees,  if  any. 
An  officer  or  employee  of  a  local 
agency  serving  as  a  trustee/adminis¬ 
trator  shall  serve  without  compensa¬ 
tion.  In  addition  to  the  basic  contribu¬ 
tion,  the  employer  may  pay  for  non¬ 
routine  unusual  expenses,  but  only  to 
the  extent  that  such  expenses  are  not 
covered  by  the  insurance  company  or 
plan  administrator  as  part  of  its  rou¬ 
tine  service  function.  Such  expenses 
may  include  (a)  reasonable  one-time 
setup  expenses  for  booklets,  forms, 
etc.;  (b)  consulting  services  including 
plan  development  or  evaluation  and 
actuarial  valuations;  (c)  legal  fees;  (d) 
periodic  auditing;  (e)  necessary  local 
agency  travel;  (f)  office  expenses  such 
as  stationery  or  postage;  (g)  prepara¬ 
tion  of  materials  and  forms  to  be  sub¬ 
mitted  to  the  Internal  Revenue  Serv¬ 
ice  for  qualification  of  the  retirement 
plan;  and  (h)  any  reporting  costs  im¬ 
posed  on  the  plan  by  a  Federal,  State 
or  municipal  requirement. 

§  806.517  Regular  employees. 

Only  segular  employees  need  be  con¬ 
sidered  for  participation  under  the  eli¬ 
gibility  requirements.  A  regular  em¬ 
ployee  is  one  whose  customary  em¬ 
ployment  is  for  more  than  20  hours 
per  week  or  for  more  than  five  months 
per  plan  (or  calendar)  year,  or  some 
other  lesser  period,  acceptable  to 
HUD,  where  the  job  requirements  of  a 
local  agency  are  such  that  the  above 
service  requirements  are  not  necessary 
to  perform  100  percent  of  the  job 
functions  of  the  local  agency.  As  an  al¬ 
ternative,  the  1,000  hour  test  imposed 
by  ERISA  may  be  substituted  for  the 
20-hour/five-month  test  required 
herein.  If  a  waiver  is  granted  by  HUD 
under  this  section,  all  other  subparts 
of  this  part  shall  be  applicable,  other 
than  for  temporary  employees. 

§806.518  Participation  requirements. 

Participation  by  eligible  regular  em¬ 
ployees,  employed  on  the  original  ef¬ 
fective  date,  shall  be  optional  at  the 
time  the  plan  is  put  into  effect  or  at 
the  time  they  become  eligible.  There¬ 
after,  participation  by  eligible  employ¬ 
ees  hired  after  the  effective  date  shall 
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be  mandatory  as  a  condition  of  em¬ 
ployment.  A  participant  may  not  be  al¬ 
lowed  to  cease  participation  while  clas¬ 
sified  as  a  regular  employee.  A  partici¬ 
pant  in  any  existing  plan  shall  be  re¬ 
quired  to  participate  in  any  amended 
or  replacement  plan. 

§  806.519  Effect  of  delayed  participation. 

An  eligible  employee  who  does  not 
elect  to  become  a  participant  as  of  the 
original  effective  date  (or  upon  becom¬ 
ing  eligible  to  do  so)  may  be  permitted 
to  become  a  participant  at  a  later 
entry  date  (provided  the  plan’s  eligibil¬ 
ity  requirements  are  still  met).  Howev¬ 
er,  an  employee  who  does  not  elect  to 
participate  when  first  eligible  to  do  so 
may  not  be  entitled  to  prior  service 
benefits  for  any  period  of  employment 
before  becoming  a  participant. 

§  806.520  Payment  to  employees. 

Interest  may  be  paid  to  employees 
on  their  accumulated  voluntary  or 
mandatory  contributions  refunded  at 
death  or  termination  of  employment 
based  upon  actual  investment  experi¬ 
ence.  The  plan  should  contain  a  time 
limit  for  terminated  employee  to  apply 
for  a  benefit  after  reaching  normal  re¬ 
tirement  age,  and  this  may  be  either 
five  years  or  any  other  period  which  is 
less  than  the  period  prescribed  in  the 
jurisdiction,  after  which  the  funds  es¬ 
cheat  to  the  State.  An  employee  who 
does  not  so  apply  shall  be  deemed  to 
have  died,  and  the  proceeds  shall  be 
settled  accordingly. 

§  806.521  Spendthrift  provision. 

The  plan  shall  provide  that  employ¬ 
ees,  beneficiaries,  local  agencies  or 
trustees  may  not  have  the  power  to 
anticipate,  assign,  hypothecate  or 
transfer  any  benefits  or  assets  of  the 
plan,  and  any  contracts  provided 
thereunder  may  not  be  sold,  assigned, 
discounted  or  pledged  as  collateral  for 
a  loan  or  security  for  the  performance 
of  any  obligation  or  for  any  other  pur¬ 
pose,  except  as  may  be  expressly  pro¬ 
vided  in  this  part. 

§  806.522  Leave  of  absence. 

The  plan  may  provide  for  authorized 
leave  of  absence  for  any  purpose.  In 
this  event,  employer  contributions 
shall  be  suspended  but  credits  already 
purchased  shall  remain  in  effect.  Pro¬ 
vision  may  also  be  made  for  payment 
of  premiums  solely  by  the  employee 
while  on  leave  of  absence.  Upon  return 
to  service  the  employee  may  be  eligi¬ 
ble  to  participate  on  the  next  entry 
date  prpvided  in  the  plan.  Prior  service 
coverage  may  not  be  provided  for 
leaves  of  absence.  Periods  of  author¬ 
ized  leave  of  absence  may  be  counted 
for  the  purpose  of  determining  vesting 
under  the  plan  provided  the  partici¬ 
pating  employee  is  (1)  engaged  in  mili¬ 
tary  service  or  (2)  on  an  authorized 
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leave  of  absence  not  to  exceed  two 
years.  Paid  sick  or  annual  leave  or 
military  leave  (for  a  period  not  to 
exceed  90  days)  need  not  be  classified 
as  a  leave  of  absence.  All  the  provi¬ 
sions  of  this  section  shall  be  applicable 
for  a  “leave  of  absence”  due  to  a  col¬ 
lective  bargaining  dispute,  except  for 
the  purposes  of  contributions  and/or 
the  accrual  of  benefits  in  which  event 
contributions  will  recommence  on  the 
date  of  reemployment. 

§  806.523  Portability. 

With  the  consent  of  both  local  agen¬ 
cies  and  insurer(s)  involved  credited 
service  and  the  attending  liabilities 
and  plan  assets  may  be  transferred 
from  one  plan  to  another.  If  such  a 
transfer  is  desirable  and  practical,  it 
may  only  be  done  between  plans,  both 
of  which  are  qualified  with  the  Inter¬ 
nal  Revenue  Service  under  Section 
401(a)  of  the  Internal  Revenue  Code. 

§  806.524  Fiduciary  responsibility. 

An  officer  or  employee  of  the  local 
agency,  even  though  serving  as  a  trust¬ 
ee  or  committee  member,  shall  have 
responsibility  only  for  the  selection  of 
a  funding  agency.  Responsibility  for 
the  management,  control,  or  invest¬ 
ment  of  plan  assets  (other  than  for 
ownership  of  a  policy)  shall  be  han¬ 
dled  through  an  organization  that  pro¬ 
vides  facilities  for  the  accumulation 
and  safekeeping  of  the  assets  such  as  a 
life  insurance  company,  a  corporate  fi¬ 
duciary  (e.g.,  a  bank)  or  a  regulated  in¬ 
vestment  company  (e.g.,  a  mutual 
fund).  The  employer  or  trustee  may, 
however,  temporarily  hold  employee 
or  employer  contributions  and  any  for¬ 
feitures  or  other  returns  pending  their 
disposition  pursuant  to  the  terms  of 
the  plan. 

* 

§  806.525  Revision  or  change. 

Any  revision,  change,  amendment  or 
restatement  of  the  plan,  contract  or 
funding  method  or  change  of  insur¬ 
ance  company  after  the  effective  date 
of  the  plan  shall  be  subject  to  prior 
HUD  approval  and  shall  conform  to 
any  HUD  policy  in  effect  at  that  time. 

§  806.526  Additional  provisions. 

A  retirement  plan  and  the 
contract(s)  thereunder  may  contain 
additional  provisions  which  are  not  in¬ 
consistent  with  the  policy  stated  in 
this  part. 

§  806.527  Amendment. 

This  section  prescribes  the  policy 
and  conditions  to  be  observed  in  cases 
where  an  existing  plan  is  amended. 

(a)  Policy.  Local  agencies  may  revise 
existing  private  retirement  plans  to 
take  advantage  of  the  provisions  of 
this  subpart.  In  this  event,  the  plan 
shall  be  revised  to  comply  fully  with 
all  stated  requirements.  The  amend¬ 


ment,  including  the  original  plan, 
shall  be  submitted  to  the  appropriate 
HUD  office  for  approval. 

(b)  Preservation  of  rights.  No  amend¬ 
ment  may  adversely  affect  the  rights 
accrued  by  any  participant  before  the 
amendment.  Further,  in  no  event  may 
a  participant’s  vested  percentage  in 
the  accrued  benefit  immediately  after 
a  plan  amendment  be  less  than  the 
vested  percentage  immediately  prior 
to  such  amendment. 

(c)  Prior  service.  The  local  agency 
shall  protect  prior  service  benefits  as 
provided  under  the  original  plan.  Prior 
service  contributions,  if  any  are  due, 
shall  be  made  in  accordance  with  the 
provisions  of  section  806.539.  the 
amended  plan  may  not  provide  addi¬ 
tional  prior  service  benefits. 

(d)  Participation.  Participants  in 
the  original  plan  shall  be  required  to 
participate  in  the  amended  or  replace¬ 
ment  plan.  Once  in  the  amended  plan 
an  employee  shall  stay  in  as  a  condi¬ 
tion  of  employment. 

§  806.528  Termination  of  plan. 

Prior  written  approval  from  HUD 
shall  be  obtained  if  the  retirement 
plan  is  to  be  terminated.  In  addition  to 
the  termination  provisions  prescribed 
by  the  Internal  Revenue  Service  under 
a  qualified  plan,  the  plan  shall  provide 
that  no  employee  may  be  permitted  to 
withdraw  or  surrender  his/her  vested 
interest  in  all  contracts  or  other  assets 
held  for  his  benefit  while  continuing 
to  be  a  regular  employee. 

§806.529  [Reserved] 

§  806.530  Approval. 

Before  executing,  replacing  or 
amending  a  private  retirement  plan 
contract  and  before  making  any  con¬ 
tributions  to  the  plan  (except  under 
an  escrow  agreement  as  provided  in 
section  806.512),  the  local  agency  shall 
submit  the  following  documentation 
to  the  appropriate  HUD  office  for 
review  and  subsequent  advice  concern¬ 
ing  approval: 

(a)  A  copy  of  the  proposed  applica¬ 
tion,  if  any,  the  trust  agreement,  plan 
document  or  contract,  and  the  insur¬ 
er’s  policies,  including  all  applicable 
premium  and  benefit  schedules,  and 
the  actuarial  valuation,  if  any.  In  the 
event  a  standard  plan  (see  section 
806.506)  is  to  be  adopted,  documenta¬ 
tion  to  be  submitted  for  prior  approval 
may  consist  solely  of  a  statement  certi¬ 
fying  that  the  local  agency  shall  adopt 
the  standard  plan,  identified  by  the 
specifically  assigned  control  number, 
as  originally  approved  (including  any 
subsequent  amendments  which  were 
approved). 

(b)  With  respect  to  prior  service 
benefits,  a  list  of  all  present  employees 
eligible  for  these  benefits,  including 
for  each  the  salary,  age,  sex,  period  of 


eligible  prior  service,  value  of  the  an¬ 
nuity  which  would  be  provided,  and 
the  single  premium  or  annual  install¬ 
ment  which  will  be  used ‘to  amortize 
the  prior  service  liability  over  one  or 
more  years,  as  applicable. 

§  806.531  -536  [  Reserved  ] 

Subpart  F — Private  Retirement  Plant — Specific 
Requirements 

§  806.537  Miscellaneous  definitions  and 
provisions. 

(a)  Service  for  plan  participation. 
An  employee  must  receive  credit  for 
one  year  of  service  for  each  year 
during  which  he  is  classified  as  a  regu¬ 
lar  employee.  Service  may  not  include 
any  periods  during  which  the  employ¬ 
ee  was  eligible  to  participate  but  did 
not  make  required  contributions. 

(b)  Service  for  vesting  and  benefit 
accruals.  An  employee  may  receive 
credit  for  one  year  of  service  (or  por¬ 
tions  thereof  rounded  to  the  nearest 
month)  for  each  year  of  continuous 
employment  commencing  with  his 
most  recent  date  of  hire  during  which 
he  was  a  regular  employee  or  plan  par¬ 
ticipant  (as  determined  by  the  plan) 
with  his  present  employer  or  with  a 
predecessor  employer  consistent  with 
section  806.523  on  portability.  Service 
may  not  be  credited  for  any  period  of 
time  during  which  an  employee  volun¬ 
tarily  declined  or  delayed  participa¬ 
tion  in  any  former  or  present  plan 
sponsored  by  a  local  agency,  nor  may 
service  be  credited  for  periods  of  era-1 
ployment  before  the  effective  date  of 
the  plan,  except  as  provided  in  section 
806.539.  An  employee  who  is  reem¬ 
ployed  after  a  break  in  service  shall  be 
treated  as  a  new  employee  except  that 
for  purposes  of  any  minimum  benefit 
he  may  receive  only  one  such  mini¬ 
mum  benefit. 

(c)  Accrued  benefit  The  accrued 
benefit  shall  be  the  balance  of  an  em¬ 
ployee’s  account  or  accounts  consist¬ 
ing  of  employee  and  local  agency  con¬ 
tributions  plus  income  and  other  gains 
less  expenses  and  other  losses  attribut¬ 
able  thereto.  If  separate  accounts  for 
employee  contributions  are  not  main¬ 
tained,  the  amount  allocated  to  the  ac¬ 
crued  benefit  from  employee  contribu¬ 
tions  shall  be  the  same  percentage  of 
the  total  accrued  benefit  as  the  ratio 
of  employee  contributions  less  with¬ 
drawals  bears  to  the  total  of  employer 
contributions  less  withdrawals  and  em¬ 
ployee  contributions  less  withdrawals. 

(d)  Monthly  earnings.  The  definition 
of  monthly  earnings  shall  be  deter¬ 
mined  by  the  local  agency’s  plan.  This 
definition  shall  specify  whether  basic 
or  total  compensation  shall  be  used 
and  the  method  of  determining  this 
amount. 

(e)  Mandatory  employee  contribu¬ 
tions.  Each  local  agency  shall  require 
employee  contributions  as  a  condition 
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of  plan  participation.  Such  contribu¬ 
tions  shall  be  at  least  3  percent  of  an 
employee’s  basic  compensation,  but 
may  not  be  more  than  5  percent  of  an 
employee’s  total  compensation  over  a 
12-month  period  (see  subpart  K  if  life 
insurance  is  provided). 

<f)  Voluntary  employee  contribu¬ 
tions.  The  plan  may  provide  for  volun¬ 
tary  employee  contributions.  These 
contributions  may  not,  however, 
exceed  10  percent  of  an  employee’s 
total  compensation  over  a  12-month 
period  as  defined  in  the  plan. 

(g)  Eligibility  to  participate.  A  local 
agency’s  plan  may  not  require  an  em¬ 
ployee  to  serve  longer  than  one  year 
or  attain  an  age  greater  than  25  as  a 
condition  of  participation.  A  maxi¬ 
mum  age  limitation  may  be  estab¬ 
lished  if  desired  by  the  local  agency, 
provided  such  limitation  is  not  consid¬ 
ered  by  the  Internal  Revenue  Service 
as  discriminatory.  No  plan  provision, 
however,  may  be  adopted  which  would 
require  an  employee’s  termination  of 
employment  before  age  70. 

(h)  Benefits.  Plan  benefits  shall  be 
payable  upon  a  participant’s  normal, 
early,  late  or  disability  retirement,  as 
determined  by  the  plan  or  upon  death. 
Also,  benefits  may  be  payable  upon 
termination  of  employment.  Unless 
specific  provisions  are  made  to  the 
contrary,  benefits  shall  be  paid 
monthly  under  the  normal  form  of  an¬ 
nuity  as  determined  by  the  plan.  Al¬ 
ternate  forms  of  payment,  including  a 
lump  sum  cash  settlement,  may  be 
made  available.  In  the  event  alternate 
forms  of  payment  are  provided  by  the 
plan,  the  election  of  such  forms  of 
payment  shall  be  conditioned  upon 
the  approval  of  the  local  agency,  trust¬ 
ee  or  administrator  so  as  to  avoid  the 
employees’  constructive  receipt  of  any 
such  alternate  forms  of  payment 
before  such  approval. 

§  806.538  Normal  retirement  benefit. 

(a)  Eligibility.  The  normal  retire¬ 
ment  date  may  be  any  age  determined 
by  the  local  agency.  Ordinarily, 
normal  retirement  age  is  65  to  coincide 
with  the  retirement  age  (for  males) 
under  the  old  age  and  survivors'  provi¬ 
sions  of  the  Social  Security  Act.  The 
local  agency  may  establish  an  earlier 
or  later  age,  if  desired.  In  general,  an 
age  earlier  than  60  or  later  than  70 
should  be  avoided.  If  a  normal  retire¬ 
ment  date  is  selected  which  is  before  a 
participant’s  attainment  of  age  70,  the 
plan  may  require  a  cessation  of  a  par¬ 
ticipant’s  and  local  agency  contribu¬ 
tions  at  that  time.  However,  the  plan 
may  not  require  a  participant’s  termi¬ 
nation  of  employment  solely  due  to  at¬ 
tainment  of  a  particular  age  which  is 
before  age  70.  The  plan  may  neverthe¬ 
less  require  a  participant  to  terminate 
employment  before  the  commence¬ 
ment  of  benefit  payments. 


(b)  Amount.  The  amount  of  monthly 
benefit  commencing  on  the  normal  re¬ 
tirement  date  shall  be  an  amount  pur¬ 
chased  with  a  participant’s  account 
balance  as  of  that  date.  In  accumulat¬ 
ing  a  participant’s  account  balance  the 
following  conditions  shall  be  met. 

<  1 )  Contributions. 

(1)  The  local  agency  may  contribute 
up  to  7  percent  of  an  employee’s  total 
compensation  to  provide  retirement 
benefits  (see  subpart  K  if  life  insur¬ 
ance  is  provided). 

(ii)  The  local  agency  shall  contribute 
an  amount  at  least  equal  to  that  re¬ 
quired  to  be  contributed  by  the  em¬ 
ployee. 

(iii)  Employees  shall  contribute  at 
least  3  percent  of  basic  compensation 
but  may  not  be  required  to  contribute 
an  amount  which  exceeds  5  percent  of 
their  compensation  as  defined  by  the 
plan  (see  subpart  K  if  life  insurance  is 
provided).  Under  certain  circum¬ 
stances,  employee  contributions  are 
not  required  where  a  procedure,  ap¬ 
proved  by  HUD,  has  been  established 
which  would  require  that  employees 
not  be  credited  with  a  prospective 
salary  increase  in  one  or  more  years. 

(2)  Life  insurance.  Where  life  insur¬ 
ance  is  provided  as  part  of  the  plan, 
see  subpart  K  and  section  806.545  for 
further  details. 

(3)  Salary  brackets.  Participating 
employees  may  be  classified  by  salary 
brackets  for  the  purpose  of  computing 
contributions. 

(4)  Payment  of  contributions.  Con¬ 
tributions  may  be  paid  on  an  annual, 
semi-annual,  quarterly,  monthly,  or 
other  periodic  basis.  Where  contribu¬ 
tions  are  paid  in  advance  by  the  local 
agency,  the  plan  shall  provide  for  re¬ 
imbursement  through  employee  with¬ 
holding  and  for  recovery  of  any  excess 
contribution  not  due  in  the  event  of 
termination  of  employment.  The  plan 
may  not  permit  the  employer  or  trust¬ 
ee  to  borrow  or  otherwise  exercise  a 
policy  loan,  if  available,  to  pay  contri¬ 
butions. 

(5)  Refunds.  Refunds  such  as  experi¬ 
ence  rating  credits,  forfeitures  of  un¬ 
vested  contributions  and  similar  recov¬ 
eries  may  be  used  first  to  reduce  rou¬ 
tine  expenses  of  the  plan  and  then  to 
reduce  employer  contributions  becom¬ 
ing  due  thereafter.  Any  dividends  or 
interest  credited  to  the  plan  assets 
shall  be  credited  to  individual  partici¬ 
pant  account  balances. 

§  806.539  Prior  service  benefit. 

(a)  Eligibility.  Local  agencies  which 
have  not  adopted  a  public  or  private 
retirement  plan  previously  are  author¬ 
ized  to  make  contributions  with  re¬ 
spect  to  prior  service  benefits.  Prior 
service  coverage  may  be  provided  only 
for  employees  who  become  participat¬ 
ing  employees  as  of  the  effective  date. 
These  benefits  shall  be  forfeited  by 


otherwise  eligible  employees  not  elect¬ 
ing  to  participate  at  inception  of  the 
plan.  Prior  service  coverage  shall  be 
limited  to  three  years  (36  months)  of 
continuous  service  immediately  pre¬ 
ceding  the  effective  date. 

(b)  Amount  of  benefit.  Prior  service 
coverage  (including  special  prior  serv¬ 
ice  [see  section  806.540])  may  be  deter¬ 
mined  pursuant  to  the  following  pro¬ 
cedure.  The  annual  prior  service  annu¬ 
ity  shall  be  that  amount  of  retirement 
income  commencing  at  the  normal  re¬ 
tirement  date  which  can  be  provided 
by  the  value  at  retirement  of  a  total 
contribution  equal  to  the  product  of 
the  employer  future  service  contribu¬ 
tion  (up  to  7  percent)  times  the  rate  of 
basic  monthly  compensation  on  the  ef¬ 
fective  date  times  the  number  of  full 
months  of  eligible  service  in  the 
employ  of  the  local  agency. 

(c)  Purchase  of  annuities.  The  prior 
service  annuity  may  be  purchased  on  a 
paid-up  deferred  annuity  basis.  Alter¬ 
natively,  the  net  contribution  deter¬ 
mined  under  section  806.539(b)  may  be 
deposited  in  either  a  fixed  dollar  ac¬ 
count  or  an  investment  account  as  pro¬ 
vided  in  subpart  G  with  the  actual  an¬ 
nuity  being  purchased  at  retirement. 
An  employee  requesting  that  the  con¬ 
tribution  be  deposited  in  an  invest¬ 
ment  account  shall  be  required  ro  sign 
a  statement  or  waiver  acknowledging 
that  the  final  annuity  purchased  may 
be  larger  or  smaller  than  originally 
contemplated. 

(d)  Refunds.  Refunds  arising  from 
the  prior  service  provisions  of  the  plan 
shall  be  applied  in  the  same  manner 
used  for  the  handling  of  refunds  re¬ 
sulting  from  future  service  contribu¬ 
tions. 

(e)  Contributions.  Contributions 
pursuant  to  this  section  shall  be  paid 
exclusively  by  the  local  agency  in  one 
or  more  annual  installments  based  on 
budgetary  considerations. 

§  806.540  Special  prior  service  benefit. 

If  certain  regular  employees  are  in¬ 
eligible  to  participate  solely  because  of 
their  attained  age  on  the  effective 
date,  the  local  agency  may  neverthe¬ 
less  purchase  special  prior  service  an¬ 
nuities  without  these  employees  be¬ 
coming  participating  employees.  For 
this  purpose,  the  local  agency  shall 
assign  uniform  special  retirement 
dates  to  such  employees  to  fall  not 
later  than  three  years  following  the 
effective  date  or  the  “normal  retire¬ 
ment  date,”  if  later.  Such  special  re¬ 
tirement  dates  shall  be  used  solely  for 
the  purpose  of  computing  the  special 
prior  service  benefit  and  may  not  re¬ 
quire  an  employee’s  termination  of 
service  solely  because  of  attainment  of 
an  age  which  is  less  than  70. 
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§  806.54 1  Early  retirement  benefit. 

(a)  Eligibility.  A  participant  (and 
former  participant)  may  be  permitted 
to  retire  early  so  long  as  early  retire¬ 
ment  does  not  occur  more  than  10 
years  before  normal  retirement.  If 
early  retirement  is  allowed,  it  may  not 
be  conditional  upon  a  local  agency’s 
consent. 

(b)  Amount  The  amount  of  monthly 
payment  commencing  on  the  early  re¬ 
tirement  date  shall  be  an  amount  pro¬ 
vided  with  a  participant’s  account  bal¬ 
ance  as  of  that  date.  Provision  may  be 
made  that,  although  an  employee  re¬ 
tires  early,  benefit  payments  will  com¬ 
mence  at  some  future  date  not  to 
extend  beyond  the  normal  retirement 
date.  In  this  event  the  amount  of 
monthly  payment  may  be  an  amount 
provided  with  a  participant’s  account 
balance  as  of  that  future  date. 

§  806.542  Late  retirement  benefit. 

(a)  Eligibility.  A  local  agency  may 
continue  the  employment  of  any 
person  after  his  normal  retirement 
date.  In  this  event,  the  plan  may  pro¬ 
vide  for  the  continuance  or  discontinu¬ 
ance  of  employer  contributions  and 
employee  contributions.  If  before  the 
effective  date  of  this  part,  contribu¬ 
tions  had  been  discontinued  after  at¬ 
tainment  of  age  65,  they  may  re-com- 
mence  on  a  current  basis  or,  retroac¬ 
tively,  for  a  period  not  greater  than 
three  years  to  cover  all  or  a  part  of  the 
period  of  discontinuance.  If  no  maxi¬ 
mum  age  is  required  for  eligibility  to 
join  the  plan  and  contributions  are 
continued  after  normal  retirement 
age.  they  shall  be  made  for  all  plan 
participants  in  similar  circumstances. 

(b)  Amount.  The  amount  of  monthly 
payments  commencing  on  the  late  re¬ 
tirement  date  shall  be  an  amount  pur¬ 
chased  with  a  participant’s  account 
balance  as  of  that  date. 

§  806.543  Disability  retirement  benefit. 

(a)  Eligibility.  A  plan  may  provide 
for  disability  retirement  benefits.  Eli¬ 
gibility  for  such  benefits  shall,  howev¬ 
er,  be  predicated  upon  an  employee’s 
disability  as  defined  by  the  Federal 
Social  Security  Act  (42  U.S.C.  423(d)). 
If  the  employee  is  covered  under  the 
Social  Security  system,  the  employee 
shall  file  an  application  for  Social  Se¬ 
curity  disability  benefits  within  12 
months  after  the  alleged  disability 
commenced.  Recognizing  that  a 
number  of  local  agencies  do  not  par¬ 
ticipate  in  the  Social  Security  system 
and  as  such  their  employees  may  not 
be  eligible  for  Social  Security  disabil¬ 
ity  benefits,  the  local  agency  may  de¬ 
termine  whether  an  employee  is  dis¬ 
abled,  using  Social  Security’s  disability 
definition  and  the  advice  from  a  li¬ 
censed  medical  doctor.  Between  the 
date  that  the  employee  alleges  the  dis¬ 
ability  commenced  and  the  date  that 
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the  Social  Security  Aministration 
issues  a  final  ruling  as  to  w'hether  they 
consider  the  employee  disabled,  the 
local  agency  may  make  such  determi¬ 
nation  as  if  the  employee  was  not  eli¬ 
gible  for  Social  Security  and  such  de¬ 
termination  shall  control  until  the 
Social  Security  Administration  deter¬ 
mines  otherwise.  If  an  employee  is  eli¬ 
gible  to  do  so  and  does  not  file  an  ap¬ 
plication  for  disability  benefits  with 
the  Social  Security  Administration 
within  the  12  month  period  specified 
hereunder,  the  plan  shall  provide  that 
the  employee  is  thereafter  no  longer 
disabled  and  shall  only  be  eligible  for 
benefits  upon  termination  of  employ¬ 
ment.  An  employee  shall  notify  the 
local  agency  in  the  event  the  Social 
Security  Administration  no  longer 
considers  him  to  be  disabled.  Failure 
to  provide  such  notice  may  constitute 
a  criminal  act.  Where  the  determina¬ 
tion  of  disability  is  left  solely  with  the 
local  agency,  that  agency  shall  develop 
procedures  consistent  with  this  sub¬ 
part  to  monitor  through  physical  ex¬ 
amination  or  otherwise  the  continued 
disabled  condition  of  the  employee.  If 
an  employee  is  initially  determined  by 
the  Social  Security  Administration  not 
to  be  disabled,  the  local  agency  may 
continue  to  contribute  to  the  plan  on 
behalf  of  the  employee  until  the  em¬ 
ployee  has  exhausted  all  administra¬ 
tive  and  legal  appeal  procedures  avail¬ 
able  relative  to  that  determination.  If 
the  final  decision  of  the  highest  au¬ 
thority  with  jurisdiction  is  that  the 
employee  is  not  so  disabled,  the  value 
of  all  local  agency  contributions  made 
after  the  initial  denial  of  benefits 
hereunder  shall  be  forfeited  and  used 
to  reduce  future  local  agency  contribu¬ 
tions  to  the  plan. 

(b)  Amount.  The  amount  of  basic 
benefit  may  be  an  immediate  annuity 
provided  with  an  employee’s  account 
balance  as  of  the  date  of  disability.  Al¬ 
ternatively,  the  plan  may  provide  for 
payment  of  the  basic  benefit  to  be  de¬ 
ferred  to  a  date  not  later  than  an  em¬ 
ployee’s  normal  retirement  date.  If 
disability  retirement  benefits  are  to  be 
deferred,  the  plan  may  provide  that 
the  local  agency  shall  make  a  supple¬ 
mental  contribution  to  the  plan  after 
all  available  compensable  sick  and 
annual  leave  has  been  used  by  the  em¬ 
ployee.  The  amount  of  such  contribu¬ 
tion  shall  be  an  amount  equal  to  the 
local  agency’s  contribution  and  the 
employee’s  mandatory  contribution, 
based  upon  the  employee’s  mandatory 
contribution,  base  upon  the  employ¬ 
ee’s  monthly  earnings  (as  defined  by 
the  plan)  at  the  time  of  disability  and 
the  percentage  rate  of  contributions  in 
effect  at  the  time  the  contribution  is 
actually  made.  The  supplemental  con¬ 
tribution  may  continue  to  the  earlier 
of  normal  retirement  date  and  the 
date  benefit  payments  begin,  but  shall 


in  all  events  cease  if  the  employee  has 
been  determined  to  no  longer  be  dis¬ 
abled.  All  supplementary  contribu¬ 
tions  shall  be  placed  in  the  local  agen¬ 
cy’s  contribution  account.  If.  prior  to 
eligibility  to  retire  on  the  earlier  of 
early  or  normal  retirement,  a  disabled 
employee  elects  to  withdraw  vested 
benefits  in  mandatory  employee  or 
local  agency  contributions,  the  dis¬ 
abled  employee  shall  forfeit  the  value 
of  supplemental  contributions  since 
the  date  of  disability.  If  the  disability 
benefits  are  to  be  provided,  in  whole 
or  in  part  by  an  insured  disability 
income  contract,  the  plan  may  provide 
for  the  continuation  of  employee  and 
local  agency  contributions  by  the  local 
agency  until  benefit  payments  com¬ 
mence.  There  may  be  no  loss  of  these 
supplemental  contributions  if  a  dis¬ 
abled  employee  dies  before  normal  re¬ 
tirement. 

(c)  Special  provisions.  In  the  event  a 
disability  retirement  benefit  is  pro¬ 
vided  by  the  plan  the  following  provi¬ 
sions  shall  be  provided: 

(1)  A  disabled  participant  who  re¬ 
ceives  an  immediate  annuity  and 
thereafter  returns  to  the  service  of  the 
employer  shall  be  considered  as  a  new 
employee. 

(2)  If  a  disabled  participant  is  to  re¬ 
ceive  a  deferred  annuity  and  recovers, 
any  supplementary  payments  made  by 
the  local  agency  shall  cease  at  the 
time  it  is  determined  (in  accordance 
with  the  plan)  that  the  employee  is  no 
longer  disabled.  In  the  event  the  em¬ 
ployee  returns  to  the  service  of  the 
local  agency  upon  recovery,  the  em¬ 
ployee  may  continue  plan  participa¬ 
tion  on  the  date  of  reemployment.  An 
employee  who  does  not  return  to  the 
service  of  the  local  agency  upon  recov¬ 
ery  shall  be  considered  to  have  termi¬ 
nated  employment  as  of  the  first  day 
of  the  month  coincident  with  or  next 
following  the  date  of  recovery  and 
shall  be  entitled  to  a  termination 
benefit  at  that  time.  Notwithstanding 
the  above,  an  employee  who  recovers, 
reapplies  for  employment  within  a 
reasonable  period  of  time  and  is  re¬ 
fused  employment  because  of  the  lack 
of  an  available  appropriate  position 
shall  be  100  percent  vested  in  all  em¬ 
ployee  and  employer  contributions. 

(3)  If  an  employee  is  determined  to 
be  eligible  for  disability  retirement 
benefits  under  a  local  agency  plan,  the 
plan  shall  further  provide  for  a  period¬ 
ic  review,  at  aleast  annually,  by  the 
local  agency  to  determine  whether  the 
disability  has  continued  and  whether 
an  employee’s  present  condition  con¬ 
tinues  to  qalify  for  disability  bertefils. 

§806.544  Termination  benefit  (vesting). 

(a)  Eligibility.  A  participant  shall  be 
eligible  on  termination  of  employment 
for  any  reason  except  death  or 
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normal,  early,  late  or  disability  retire¬ 
ment. 

(b)  Amount.  The  amount  of  monthly 
payment  commencing  on  the  normal 
retirement  date  shall  be  equal  to  the 
monthly  benefit  provided  with  the 
sum  of  (1)  and  (2)  below  where: 

(1)  equals  the  account  balance  of  a 
participant  attributable  to  mandatory 
or  voluntary  employee  contributions 
to  the  plan,  and 

(2)  equals  a  percentage  of  a  partici¬ 
pant’s  account  balance  attributable  to 
a  local  agency's  contributions  to  the 
plan. 

(c)  Vesting  percentage.  The  percent¬ 
age  referred  to  in  section  806.544(b)(2) 
above  may  not  be  more  liberal  than  20 
percent  for  each  year  of  service  with 
the  local  agency  or  participation  in 
the  plan  as  determined  by  the  local 
agency.  The  vesting  percentage  may 
not  be  less  liberal  than  10  percent  for 
each  year  of  service  or  plan  participa¬ 
tion.  The  plan  may  provide  that  a  par¬ 
ticipant  may  not  be  considered  to  have 
terminated  employment  and  shall  con¬ 
tinue  to  accrue  years  of  service  for 
vesting  purposes  so  long  as  the  partici¬ 
pating  employee  is  (1)  engaged  in  mili¬ 
tary  service  or  (2)  on  an  authorized 
leave  of  absence  not  to  exceed  two 
years. 

(d)  Special  provisions.  (1)  Benefit 
payment.  In  lieu  of  monthly  payments 
starting  at  normal  retirement  date, 
the  plan  may  provide  that  a  terminat¬ 
ing  employee  may  elect  to  receive, 
with  the  consent  of  the  local  agency, 
either  a  lump  sum  cash  settlement  or 
a  monthly  annuity  purchasable  with 
his  account  balance  starting  on  the 
date  the  employee  would  have  other¬ 
wise  been  eligible  for  early  retirement. 

(2)  Reduction  in  force.  Where  man¬ 
datory  employee  contributions  are  ap¬ 
plied  to  purchase  individual  or  group 
permanent  insurance  policies,  the  plan 
may  provide  that,  in  the  event  of  a  re¬ 
duction  in  force,  additional  local 
agency  contributions  may  be  used  to 
make  up  any  difference  between  the 
cash  value  of  such  policies  (and  any 
additional  account  balance  maintained 
on  behalf  of  an  employee)  and  the 
amount  contributed  by  the  employee 
who  has  elected  to  cash  out  his/her 
own  contributions  coincident  with  a 
termination  of  employment  due  to 
such  reduction  in  force. 

(3)  Amendment  or  replacement  of 
plan.  In  no  event  may  a  participant’s 
vested  percentage  in  his  accrued  bene¬ 
fit  immediately  after  a  plan  document 
be  less  than  his  vested  percentage  im¬ 
mediately  before  such  amendment.  If 
a  plan  is  terminated  or  if  there  is  a 
complete  discontinuance  of  employer 
contributions,  a  participant  shall  have 
a  100  percent  vested  interest  in  the 
value  of  his/her  account  or  accounts 
as  of  the  date  of  termination  or  dis¬ 
continuance. 


(4)  Special  vesting  conditions.  Em¬ 
ployer  contributions  may  be  fully 
vested  upon  completion  of  a  principal 
program  activity.  The  plan  may  pro¬ 
vide  fbr  full  vesting  of  employer  con¬ 
tributions  if  a  reduction-in-force  is 
necessary.  A  determination  on  comple¬ 
tion  of  a  principal  program  activity  or 
the  necessity  to  make  staffing  adjust¬ 
ments  shall  be  certified  by  formal  res¬ 
olution  of  the  Board  of  Commission¬ 
ers.  The  resolution  should  within  prac¬ 
tical  limits  indicate  the  timing  of  the 
terminations  involved  as  well  as  tne  in¬ 
dividuals  or  functions  to  be  affected. 

(5)  “Bad  boy”  clauses.  No  rights, 
once  they  are  required  to  be  vested, 
may  be  lost  by  the  employee  under 
any  circumstances  (although  in  some 
circumstances,  the  plan  may  pay  the 
employee  the  actuarial  value  of  these 
vested  rights  upon  separation  from 
service).  Also,  rights  to  benefits  may 
not  be  forfeited  merely  because  the 
employer  (or  plan  administrator) 
cannot  find  the  employee.  However, 
the  plan  should  provide  that  the  em¬ 
ployee  will  have  been  deemed  to  have 
died  and  the  proceeds  shall  be  settled 
accordingly  in  those  cases  where  it  ap¬ 
pears,  that  the  employee’s  where¬ 
abouts  will  remain  unknown  for  so 
long  that  the  benefits  would  escheat 
to  the  State. 

§  806.545  Repayment  of  a  termination  dis¬ 
tribution. 

If  a  participant  who  is  less  than  100 
percent  vested  In  his/her  account  bal¬ 
ance  terminates  employment  and  re¬ 
ceives  a  lump  sum  distribution  pursu¬ 
ant  to  section  806.544(d)(1),  equal  to 
the  value  of  the  vested  portion  of  the 
account  balance,  the  employee  shall 
be  entitled  to  recapture  the  forfeited 
portion  of  the  account  balance  pro¬ 
vided  the  employee  (a)  is  re-employed 
within  12  months  and  becomes  a  par¬ 
ticipant  on  the  next  available  entry 
date,  and  (b)  repays  an  amount  equal 
to  the  distribution  received  within  12 
months  after  re-participation.  In  the 
case  of  the  reinstatement  of  any 
amounts  forfeited,  the  local  agency 
shall,  if  necessary,  contribute  a  suffi¬ 
cient  amount  to  the  plan  to  reinstate 
the  forfeited  value  as  provided  in  this 
section.  This  contribution  shall  be 
made  without  regard  to  section 
806.538. 

§  806.546  Pre-retirenient  death  benefit. 

There  is  no  absolute  maximum  es¬ 
tablished  on  the  amount  of  death 
benefits  payabale  provided  the  benefit 
is  consistent  with  these  regulations. 
The  total  death  benefit  could  be  the 
sum  of  (a)  the  face  value  (or  cash 
value,  if  greated)  of  all  life  insurance, 
(b)  the  cash  value  of  all  non-life  insur¬ 
ance  annuities,  and  (c)  the  value  in 
cash  or  kind  of  all  separate  accounts, 
and  (d)  any  insurance  payable,  pursu¬ 


ant  to  another  benefit  plan,  if  any. 
Upon  death,  an  employee  is  fully 
vested  in  all  benefits  regardless  of 
source  or  type.  If  the  plan  design  calls 
for  a  death  benefit  or  a  portion  of  the 
death  benefit  to  be  payable  out  of  the 
retirement  plan  from  the  proceeds  of  a 
life  insurance  contract,  the  require¬ 
ments  set  forth  in  subpart  K  shall  be 
met. 

§  806.547  Post-retirement  death  benefit. 

Upon  actual  retirement  a  participant 
shall  be  paid  a  monthly  .annuity  based 
upon  the  normal  form  of  payment 
stipulated  in  the  plan.  Alternatively, 
optional  modes  of  payment  may  be 
provided  at  the  election  of  the  partici¬ 
pant  and  with  the  consent  of  the  local 
agency  or  trustee.  Any  post-retirement 
death  benefit  shall  be  determined  by 
the  mode  of  annuity  payment  used. 

§  806.548-553  [Reserved] 

Subpart  G — Private  Retirement  Plans — Equity 
Investments 

§  806.554  Policy. 

It  is  the  policy  of  HUD  not  to  pro¬ 
hibit  the  use  of  equities  in  local 
agency  retirement  plans,  provided  that 
the  investments  are  made  consistent 
with  this  subpart. 

§  806.555  Definitions. 

The  term  “equity  investment  plan" 
is  used  in  this  subpart  to  refer  to  a 
plan  funded  in  part  with  common 
stocks  and  the  term  “variable  annu¬ 
ity,”  to  denote  one  form  of  retirement 
benefit  available  under  a  retirement 
plan.  The  terms  used  herein  are  elabo¬ 
rated  upon  below.  These  definitions 
shall  apply  when  the  context  does  not 
clearly  indicate  otherwise. 

(a)  Equity  investment  plan  means  a 
retirement  plan  providing  a  dual-fund¬ 
ing  arrangement.  Under  the  plan,  con¬ 
tributions  may  be  allocated  in  part  to 
an  account,  the  assets  of  which  will  be 
invested  primarily  in  common  stocks 
(investment  account)  and  in  part  to  an 
account  utilized  in  traditional  insur¬ 
ance  operations  for  fixed  dollar  annu¬ 
ities  (fixed  dollar  account).  At  retire¬ 
ment,  investment  account  assets  may 
be  converted  to  provide  a  fixed  dollar 
annuity  or  a  variable  annuity. 

(b)  Equity  securities  mean  common 
stocks  and  other  investments  which 
represent  an  ownership  interest  and 
the  possibility  of  substantia]  apprecia¬ 
tion  or  depreciation. 

(c)  Fixed  dollar  account  means  the 
account  or  procedure  established  to 
isolate  reserves  maintained  for  the 
purchase  of  fixed  dollar  annuities.  Em¬ 
ployee  mandatory  contributions  shall 
be  credited  only  to  the  fixed  dollar  ac¬ 
count.  Employer  contributions  may  be 
credited  to  or  transferred  from  this  ac¬ 
count. 
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(d)  Fixed  dollar  annuity  means  an 
annuity  which  continues  to  be  paid 
(usually  throughout  the  lifetime  of 
the  annuitant)  in  a  level  amount,  fixed 
and  guaranteed  by  an  insurance  com¬ 
pany. 

(e)  Investment  account  means  the 
account  or  procedure  under  which  em¬ 
ployer  past  and  future  service  contri¬ 
butions  (and  voluntary  employee  con¬ 
tributions,  if  permitted)  are  invested 
primarily  in  equity  securities.  Account¬ 
ing  may  be  accomplished  through  the 
use  of  special  pooled  accounts  and 
may  be  expressed  in  terms  of  dollars 
or  units  as  may  be  applicable  in  the 
contract. 

(f)  Variable  annuity  means  a  form 
of  annuity  providing  a  series  of  pay¬ 
ments  (usually  for  life),  the  amount  of 
which  will  vary,  up  and  down,  from 
month  to  month  (or  other  valuation 
period)  to  reflect  the  difference  be¬ 
tween  an  assumed  investment  result 
and  the  actual  investment  result,  in¬ 
cluding  dividends  and  market  value 
changes.  The  investment  fund  will 
consist  primarily  of  common  stocks. 
The  variable  annuity  may  be  offered 
under  the  same  settlement  options 
available  for  the  fixed  dollar  annuity. 

§  806.556  Element  of  risk. 

With  a  defined  contribution  plan  the 
investment  risk  rests  with  the  employ¬ 
ee  whose  retirement  benefits  will'  in¬ 
crease  or  decrease  relative  to  the  value 
of  his  account  balance  at  retirement. 
Since,  under  the  defined  contribution 
approach,  the  employee  will  be  affect¬ 
ed  by  investment  performance,  many 
local  agency  plans  now  allow  the  em¬ 
ployee  to  direct  to  some  degree  the  in¬ 
vestment  of  agency  contributions  into 
equity  or  fixed  income  portfolios.  In 
this  way  it  is  felt  that  the  choice  is  the 
employee’s  and  not  the  local  agency’s. 
If  this  latter  procedure  is  adopted,  an 
acknowledgement  of  risk  shall  be 
signed  by  each  employee  before  select¬ 
ing  an  investment  media. 

§  806.557  Investment  objective. 

The  principal  investment  objective 
should  be  the  selection  of  investments 
from  the  view  of  a  prudent  investor 
concerned  primarily  with  the  long- 
range  growth  of  capital  in  relation  to 
the  changing  value  of  the  dollar.  An 
additional  but  secondary  investment 
objective  should  be  the  production  of 
current  income.  In  order  to  achieve 
these  objectives,  emphasis  should  be 
placed  on  selecting  the  desirable  pro¬ 
portions  of  the  portfolio  to  be  placed 
in  various  industries  which  are  expect¬ 
ed  to  grow  at  a  faster  rate  than  the 
economy  as  a  whole  and  on  the  proper 
selection  of  the  companies  within 
those  industries  which  are  deemed  ca¬ 
pable  of  outperforming  the  others. 


§  806.558  Investment  restrictions. 

The  following  investment  restric¬ 
tions  have  been  adopted  to  assure  at¬ 
tainment  of  the  investment  objective. 
Substantial  compliance  with  these  cri¬ 
teria  shall  govern  HUD  approval  of 
the  investment  account.  Nothing  in 
these  investment  restrictions  is  intend¬ 
ed  to  preclude  the  exercise  of  manage¬ 
rial  judgment  by  the  funding  agency 
in  investment  selection  and  timing  of 
purchases  or  sales  in  recognition  of 
shorter-term,  cyclical  business  eco¬ 
nomic  or  market  conditions.  Responsi¬ 
bility  for  the  management,  safe  keep¬ 
ing,  control,  and  investment  of  the  in¬ 
vestment  account  shall  be  handled  by 
a  professional  money  manager,  which 
may  include  a  life  insurance  company, 
a  corporate  fiduciary  such  as  an  in¬ 
vestment  bank,  or  a  regulated  invest¬ 
ment  company  such  as  a  mutual  fund. 
This  delegation  of  investment  respon¬ 
sibility  will  not  relieve  a  local  agency, 
trustee,  or  plan  administrator  from  its 
responsibilities  of  monitoring  the  in¬ 
vestment  advisor’s  performance  to  de¬ 
termine  if  the  advisor  should  be  re¬ 
tained.  The  investment  account  shall 
be  a  pooled  account  under  which 
funds  from  more  than  one  source  are 
commingled.  The  investment  account 
shall  be  invested  in  accordance  with 
the  following  restrictions  which  are 
considered  to  be  fundamental  policies: 

(a)  Investment  account  assets  shall 
be  invested  in  a  portfolio  of  equity  se¬ 
curities,  mainly  common  stocks,  diver¬ 
sified  over  a  variety  of  industries  and 
companies.  In  general,  the  portfolio 
may  not  concentrate  more  than  25 
percent  of  its  assets  in  any  one  indus¬ 
try  nor  more  than  5  percent  of  its 
assets  in  any  one  company  or  issuer, 
except  obligations  of  the  United 
States  Government  and  instrumental¬ 
ities  thereof. 

(b)  Real  estate  may  not  be  pur¬ 
chased  or  sold  as  a  principal  activity. 
Mortgages  are  not  in  and  of  them¬ 
selves  considered  as  the  purchase  of 
real  estate. 

(c)  No  purchase  of  commodities  or 
commodity  contracts  may  be  made. 

(d)  Loans  may  not  be  made  except 
through  the  acquisition  of  bonds,  de¬ 
bentures,  or  other  evidences  of  indebt¬ 
edness  of  a  type  customarily  pur¬ 
chased  by  institutional  investors, 
whether  publicly  distributed  or  not. 

(e)  Investment  may  not  be  made  in 
the  securities  of  a  company  for  the 
purpose  of  exercising  of  management 
control.  As  such,  not  more  than  10 
percent  of  the  voting  securities  of  any 
one  issuer  may  be  acquired. 

(f)  Short  sales  of  securities  may  not 
be  made. 

(g)  Purchases  may  not  be  made  on 
margin,  except  for  such  short-term 
credits  as  are  necessary  for  the  clear¬ 
ance  of  transactions. 


(h)  Borrowings  may  not  be  made 
except  for  emergency  or  temporary 
administrative  purposes  to  an  extent 
not  exceeding  that  permitted  by  Sec¬ 
tion  18(f)(1)  of  the  Investment  Compa¬ 
ny  Act  of  1940. 

§  806.559  Mandatory  employee  contribu¬ 
tions. 

Mandatory  employee  contributions 
shall  be  allocated  only  to  a  fixed 
dollar  account  and  used  to  purchase, 
either  currently  or  at  retirement,  a 
fully  insured  conventional  fixed  dollar 
annuity. 

§  806.560  Voluntary  employee  contribu¬ 
tions. 

Voluntary  employee  contributions 
may  be  required  to  be  allocated  to  a 
fixed  dollar  account  or  the  employee 
may  be  given  the  option  of  electing  to 
place  these  contributions  into  a  fixed 
dollar  account,  investment  account  or 
some  combination  thereof. 

§  806.561  Employer  contributions. 

A  defined  contribution  plan  shall 
allow  each  participant  to  designate  the 
percentage  of  local  agency  contribu¬ 
tions  to  be  allocated  to  the  investment 
account,  if  such  account  is  provided  in 
the  plan,  and  the  remainder  shall  be 
allocated  to  the  fixed  dollar  account. 
A  participant  shall  have  the  opportu¬ 
nity,  if  desired,  to  change  the  percent¬ 
age  of  the  contribution  which  is  to  be 
allocated  to  each  account.  This  oppor¬ 
tunity  should  be  offered  on  an  annual 
basis.  An  employee  may  not  be  given 
the  above  election  opportunity  in  a  de¬ 
fined  benefit  plan.  The  investment  dis¬ 
cretion  shall  be  left  with  the  local 
agency. 

§  806.562  Transfer  of  employer  contribu¬ 
tions. 

Employer  contributions  (and  volun¬ 
tary  employee  contributions,  if  perti¬ 
nent)  allocated  to  the  investment  ac¬ 
count  should  be  transferable  to  the 
companion  fixed  dollar  account.  No 
less  than  two  transfers  should  be  per¬ 
mitted  a  participant;  at  least  one  such 
transfer  being  before  the  normal  re¬ 
tirement  date  and  one  being  at  the 
time  of  actual  retirement.  In  addition, 
at  actual  retirement  only,  employer 
contributions  previously  allocated  to 
the  fixed  dollar  account  may  be  trans¬ 
ferable  to  the  investment  account  for 
application  as  a  variable  annuity. 
These  transfer  arrangements  would  be 
subject  to  the  insurer’s  usual  require¬ 
ments  regarding  allocation  of  premi¬ 
ums,  minimum  balances,  and  transfer 
charges,  if  any. 

§  806.563  Additional  requirements. 

Except  as  provided  in  this  subpart, 
the  equity  investment  plan  shall 
comply  with  all  criteria  and  procedure 
stipulated  dlsewhere  in  this  part. 
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§  806.564  Approval. 

In  addition  to  the  documentation  re¬ 
quired  for  a  private  retirement  plan 
under  subparts  E  and  F,  the  local 
agency  shall  submit  a  statement  of  the 
investment  objectives  and  restrictions 
applicable  to  the  investment  account 
as  discussed  in  sections  806.557-558. 
This  statement  shall  be  prepared  and 
signed  by  a  responsible  official  of  the 
funding  agency.  Where  available,  a 
prospectus  may  be  submitted  in  lieu  of 
the  statement. 

§806.565-567  [Reserved] 

Swbport  H  [Reserved] 

§806.568-578  [Reserved] 

Swbport !  [Reserved] 

§  806.579-587  [Reserved] 

Swbport  J — Private  Retirement  Plans — Plan 
Comparison  System 

§  806.588  Policy. 

It  is  the  policy  of  HUD  not  to  re¬ 
quire  that  any  local  agency  invest  re¬ 
tirement  contributions  in  any  one  in¬ 
surance  carrier  of  master  trust  ar¬ 
rangement.  As  long  as  the  local  agen¬ 
cy’s  plan  meets  other  HUD  require¬ 
ments  contained  in  this  part,  the  selec¬ 
tion  of  an  insurance  carrier  as  fund 
manager  is  left  solely  with  the  discre¬ 
tion  of  the  local  agency.  It  must  be 
recognized,  however,  that  the  selection 
is  of  major  importance.  Most  local 
agency  retirement  plans  provide  that  a 
certain  percentage  of  an  employee’s 
salary  will  be  contributed  to  the  plan 
each  year.  That  money  is  then  invest¬ 
ed  and  increased  with  any  gains  and 
reduced  by  any  expenses  or  losses  in¬ 
curred  until  retirement.  When  an  em¬ 
ployee  reaches  retirement,  the  account 
balance  is  then  converted  to  a  month¬ 
ly  annuity.  That  monthly  annuity  is 
therefore  dependent  upon: 

(a)  total  contributions  made  to  the 
plan, 

(b)  charges  for  expenses, 

(c)  level  of  investment  gains  or  losses 
(including  interest  and  dividend  cred¬ 
its),  and 

(d)  annuity  purchase  rates. 

§  806.589  Purpose. 

This  subpart  describes  a  uniform 
method  by  which  a  local  agency  may 
compare,  within  broad  parameters, 
one  funding  media  (or  insurance  carri¬ 
er  plan)  to  another.  The  comparison 
can  only  be  made  between  two  defined 
contribution/money  purchase  plans. 
No  attempt  should  be  made  to  com¬ 
pare  the  relative  values  of  defined 
benefit  plans.  If  this  approach  is  used 
in  a  uniform  and  consistent  manner,  a 
viable  comparison  may  be  made  be¬ 
tween  competing  insurance  carriers 


and/or  other  trusteed  plans  at  a  single 
point  in  time. 

§  806.590  Rationale. 

Typically,  an  annuity  or  insurance 
contract  is  composed  of  two  ele¬ 
ments— guaranteed  cash  values  and 
projected  dividend  credits.  The  sum  of 
these  two  values  plus  the  value  of  a 
side  fund,  if  any,  will  produce  the  total 
cash  available  at  retirement.  The  se¬ 
lection  of  a  funding  media  (see  Section 
806.513)  may  influence  the  ultimate 
cash  available  at  retirement.  This  in 
turn  may  influence  the  monthly  bene¬ 
fit  available  at  retirement.  Most  insur¬ 
ance  carriers  guarantee  a  specific  an¬ 
nuity  purchase  rate  for  the  conversion 
of  the  lump  sum  cash  into  a  monthly 
annuity.  Insurance  carriers  normally 
have  two  annuity  purchase  rates— the 
guaranteed  rate  and  the  current  annu¬ 
ity  rate.  The  former  is  that  which  is 
guaranteed  by  the  insurance  contract. 
The  latter  is  dependent  upon  the  cur¬ 
rent  long  term  investment  yield  and  is 
normally  substantially  more  favorable 
than  the  guaranteed  rate.  Upon  reach¬ 
ing  retirement  an  insurance  carrier 
normally  will  automatically  apply  the 
more  favorable  of  the  two  rates.  As  an 
example,  assume  at  retirement  a  par¬ 
ticipant  accumulated  $50,000  and  the 
guaranteed  annuity  purchase  rate  is 
$125  per  $1.00  of  annuity.  It  would 
cost  $125  to  buy  each  $1.00  of  monthly 
annuity.  The  $50,000  would  then  pro¬ 
vide  $400  of  monthly  income.  If  the 
current  rate  was  $110  per  $1.00  of  an¬ 
nuity,  the  $50,000  could  buy  $455  of 
monthly  annuity.  Consequently,  there 
is  a  close  interrelationship  between 
the  amount  of  cash  available  at  retire¬ 
ment  and  the  rate  at  which  that  cash 
is  converted  to  a  monthly  annuity. 
Any  comparison  of  contracts  or  invest¬ 
ment  accounts  must  attempt  to  take 
reasonably  into  account  accumulations 
and  annuity  rates.  This  is  what  is  illus¬ 
trated  in  this  subpart. 

§  806.591  Basic  formula. 

Frequently,  insurance  carrier  annu¬ 
ity  rates  and  asset  accumulations  are 
not  consistently  proportionate  from 
one  age  to  another.  One  insurance 
contract  or  investment  media  which 
favors  younger  employees  might  be 
less  favorable  to  a  local  agency  which 
has  an  older  employee  population 
than  another  contract  more  favorable 
to  that  older  population  base.  As  such. 


the  comparison  will  necessitate  the  ap 
plication  of  the  mathematical  formula 
illustrated  below  to  every  employee 
participating  in  the  plans  being  evalu¬ 
ated.  Each  individual  factor  should 
then  be  multiplied  by  the  participant’s 
salary,  in  thousands,  rounded  to  the 
nearest  thousand.  The  results  so  de¬ 
termined  should  then  be  summed  and 
divided  by  the  number  of  participants. 
This  rating  system  may  not  be  applied 
to  anyone  who  has  attained  the  age  of 
65  or  older. 

F=(A/B) D 

(a)  F= Factor— This  factor,  once  de¬ 
termined,  will  be  multiplied  by  the  em¬ 
ployee’s  salary  (expressed  in  thou¬ 
sands). 

(b)  A=Total  cash  available  from  all 
sources  from  the  pension  plan  at  re¬ 
tirement.  Life  insurance  or  annuity 
contract  cash  values,  separate  account 
assets  (fixed  account  only),  dividend 
credits  and  any  other  earnings  (except 
assumed  forfeitures)  are  to  be  accumu¬ 
lated  assuming  an  annual  contribution 
of  $100  per  year  until  retirement.  Divi¬ 
dend  credits  or  other  interest  earnings 
are  projected  on  the  basis  of  the  cur¬ 
rent  published  rate  being  credited  in 
the  year  in  which  the  calculation  is 
being  made.  Expense  charges  are 
charged  against  the  annual  contribu¬ 
tion.  The  value  of  total  cash  available 
is  multiplied  by  a  factor  of  1.083  if  per¬ 
manent  insurance  was  used.  This  re¬ 
flects  the  1  percent  contribution  allow¬ 
ance  for  life  insurance  (see  section 
806.603).  The  cost  of  term  insurance,  if 
any,  is  not  included  in  the  calculation 
of  the  total  cash  available  at  retire¬ 
ment. 

(c)  B=The  current  single  premium 
immediate  annuity  purchase  rates  of¬ 
fered  by  the  carrier  expressed  as  an 
amount  necessary  to  purchase  one 
dollar  ($1)  of  monthly  income  on  a  life 
only  basis. 

(d)  D=Discounting  factor.  This 
factor  is  necessary  to  determine  the 
present  value  of  the  monthly  annu¬ 
ities.  The  present  value  is  the  lump 
sum  amount  that  would  have  to  be  de¬ 
posited  currently  to  produce  the  same 
amount  of  total  cash  available  at  re¬ 
tirement.  The  purpose  of  this  dis¬ 
counting  procedure  is  to  reflect  the 
age  and  sex  distribution  of  the  em¬ 
ployee  population  of  the  local  agency. 
The  discounting  factor  is  provided  by 
age  and  sex  in  Appendix  II. 

§  806.592  Application  of  formula. 

Assume  the  following  data: 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

Cash  at 

Plan  with 

Annuity  1 

retirement 

life  insurance 

purchase 

Name 

Age 

Sex 

Annual 

per  $100 

column  (5) 

rate  per 

salary 

annual 

contribution 

X  1.083 

$1  a  month 

A . 

50 

M . 

$26,424 

$2,327 

$2,520 

$119.10 

B . 

35 

M . 

20,780 

7.905 

8,561 

119.10 

C . 

30 

F . 

13.010 

11.143 

12,068 

141.55 

D _ 

26 

M . . . . 

7.200 

14.506 

15,710 

119.10 

E _ _ 

— 

20 

F. - 

6,300 

21,274 

23,040 

141.55 

■Based  upon  the  1971  standard  group  annuity  mortality  table  using  Interest  rate  of  5.6  pet,  compound¬ 
ed  annually. 
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Step  (1). 


Without  Life  Insurance  Divide  Column  (5) 
\  by  Column  (7) 


2,327  =18.64 

A _  119.10 

7,905  =66.37 

B _  119.10 

11,143  =78.72 

C _  141.55 

14,506  =121.80 

D _  119.10 

21.274  =150.20 

E _ _ 141.55 


With  Life  Insurance  Divide  Column  (6)  by 
Column  (7) 


2,520  =21.16 

A _  119.10 

8.561  =71.88 

B.. . .'. _  119.10 

12,068  =85.26 

C _  141.55 

15,710  =131.01 

D -  119.10 

23.040  =162.77 

E -  141.55 


Step  (2).  Multiply  above  result  by 
discount  factor  found  in  Appendix  II. 


Without  Life  Insurance 


A  19.54 .  (.43765)  =  8.55 

B  66.37 _  (.18915)  =12.56 

C  78.72 _  (.19095)  =15.0* 

D  121.80 .  (.11596)  =14.12 

E  150.29 _  (.11141)  =16.74 


With  Life  Insurance 


A  21.16 - .K. _  (.43765)  =  9.26 

B  71.88 -  (.18915)  =13.60 

C  85.26 _  (.19095)  =16.28 

D  131.91 -  (.11596)  =15.36 

E  162.77 -  (.11141)  =18.13 


Step  (3).  Multiply  the  results  ob¬ 
tained  in  step  (2)  by  the  participant’s 
salary  in  thousands,  rounded  to  the 
nearest  thousand  (i.e.,  a  salary  of 
$26,424  would  be  rounded  to  26),  sum 
the  results  obtained  and  divide  by  the 
number  of  participants. 

Without  Life  Insurance 


A  26 -  (8.55)=  222.30 

B  21 -  (12.55)=  263.56 

C  13 - (15.03)=  195.39 

D  7 -  (14.12)=  98.84 

E  6 -  (16.74)=  100.44 


880.52 


Ratlng=880.52= 176.10 
5 


With  Life  Insurance 


A  26 _ (9.26)=  240.76 

B  21 _  (13.60)=  285.60 

C  13 _  (16.28)=  211.64 

D  7 . (15.30)=  107.10 

E  6 _ (18.13)=  108.78 

953.88 

Rating =953.88  =  190.78 
5 

The  decimal  portion  of  the  rating  is 
not  significant  and  may  be  disregarded 
when  comparing  ratings. 

§  806.593  Considerations  used  in  the 
rating  system. 

(a)  Expenses.  Any  expense  charges 
and/or  loadings  incurred  in  the  oper¬ 
ation  of  the  plan  shall  be  reflected  in 
the  total  cash  available  at  retirement 
as  described  in  section  806.591.  Ex¬ 
penses  to  be  recognized  include  such 
things  as  commissions,  record  keeping 
charges,  .seryice  fees,  consulting  fees, 
investment  charges  and  any  other  ex¬ 
penses  incurred  in  the  normal  oper¬ 
ation  of  the  plan  (see  also  section 
806T516).  Do  not  deduct  any  expense 
or  premium  for  term  insurance  which 
may  otherwise  be  included  in  the 
.actual  plan.  Where  permanent  insur¬ 
ance  is  used,  the  1.083  multiplication 
factor  adjustment  reflects  the  cost  of 
the  insurance  element  therby  allowing 
the  adjusted  value  to  compare  with 
other  types  of  plans. 

(b)  Services.  The  services  to  be  pro¬ 
vided  for  the  expenses  determined 
above  are  highly  subjective  and  no  at¬ 
tempt  has  been  made  to  compare 
there  services  or  their  relative  values. 
Provision  has  been  made  for  each  car¬ 
rier  being  rated  to  list  the  services  it  is 
prepared  to  perform  for  the  expense 
loading  included  in  the  comparison 
and  those  additional  services  and 
charges  available. 

(c)  Dividend  credits.  Due  to  the  mul¬ 
titude  of  insurance  carriers  and  the  di¬ 
vergent  types  of  contracts  available, 
the  term  “dividend  credits”  is  to  be 
construed  liberally.  However,  no  pro¬ 
jections  on  equity  accounts  may  be 
used.  Most  “guaranteed”  contracts  will 
provide  a  fixed  return  or  floor  under 
which  interest  credits  may  not  go.  In¬ 
terest  credits  in  excess  of  this  floor  are 
not  guaranteed  but  to  some  extent  are 
normally  expected.  Insurance  carriers, 
at  least  annually,  publish  the  current 
additional  interest  (dividends)  current¬ 
ly  being  credited  under  these  types  of 
contracts.  It  is  the  total  current  rate 
which  may  be  used  to  project  total 
cash  available  at  retirement  (age  65) 
per  $100  annual  contribution.  If  per¬ 
manent  insurance  and/or  retirement 


annuities  are  being  used  along  with  a 
side  fund,  the  total  cash  available 
from  both  sources  are  combined  in  de¬ 
termining  the  total  cash  available. 
Some  plans  will  use  dividend  credits  to 
increase  cash  values.  This  is  an  accept¬ 
able  approach.  Another  acceptable  ap¬ 
proach  would  be  a  situation  where  the 
plan  was  split  funded  (assuming  40 
percent  to  life  insurance  and  60  per¬ 
cent  to  a  side  fund).  The  dividend 
credits  would  then  go  to  reduce  the 
life  insurance  premium,  thus  freeing 
up  more  of  the  $100  annual  contribu¬ 
tion  to  be  invested  in  a  higher  interest 
bearing  side  fund. 

(d)  Single  premium  annuity  rates. 
These  rates  are  available  from  all  in¬ 
surance  carriers  on  a  current  basis.  All 
quotations  shall  assume  a  straight  life 
monthly  annuity  and  shall  be  ex¬ 
pressed  as  the  net  cost  to  purchase 
$1.00  of.montly  income  on  a  life  only 
basis.  These  rates  are  not  necessarily 
fixed  and  may  fluctuate  from  year  to 
year  or  month  to  month.  All  carriers 
wishing  to  have  standard  plan  designa¬ 
tion  pursuant  to  section  806.506  shall 
notify  HUD  of  the  single  premium  an¬ 
nuity  rate  as  of  April  1  and  October  1 
of  each  year.  If  rates  change  more  fre¬ 
quently,  additional  notifications  not 
more  frequently  than  nonthly  will  be 
accepted. 

(e)  Qualified  status.  All  annuity 
rates  and  interest  credits  shall  be 
based  upon  the  assumption  the  plan 
will  qualify  under  Section  401(a)  of 
the  Internal  Revenue  Code. 

(f)  Waiver  of  premium.  Due  to  the 
fact  that  a  disability  benefit  arising 
out  of  a  qualified  retirement  plan 
must  be  considered  incidental  and  that 
some  plans  may  offer  such  benefits 
and  others  may  not,  all  comparisons 
for  the  purpses  of  this  section  shall 
assume  that  no  waiver  of  premium  is 
offered. 

(g)  Premium  taxes.  All  computations 
and  annuity  rates  shall  assume  that 
no  State  premium  taxes  will  be  paid 
and  that  all  comparisons  will  be  done 
on  a  pre-Sta  te  premium  tax  basis. 

§  806.594  Comparison  of  plans. 

The  rating  system  described  in  this 
subpart  should  be  applied  against  all 
insurance  carriers  or  other  plan  spon¬ 
sors  the  local  agency  is  considering  in 
the  adoption  or  continuation  of  a  re¬ 
tirement  plan.  This  system  may  be 
used  to  compare  one  or  more  proposed 
plans  against  other  proposed  plans  or 
an  existing  plan.  Calculations  may  be 
prepared  by  the  soliciting  insurance 
agent(s),  the.  local  agency  (using  data 
supplied  by  the  plan  sponsor/insur¬ 
ance  carrier),  or  on  request  by  HUD. 
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In  this  latter  regard,  HUD  will  provide 
technical  assistance  in  the  calculation 
of  comparison  ratings.  A  local  agency 
may  request  that  HUD  prepare  up  to 
three  such  comparisons  for  that  local 
agency.  The  local  agency  shall  desig¬ 
nate  which  plan  sponsors/insurance 
carriers  they  want  included  in  the 
comparison  and  supply  to  HUD  the 
necessary  census  of  employees  which 
would  include  name  or  employee 
number,  sex,  date  of  birth  and  salary. 
For  each  plan  to  be  rated,  the  local 
agency  shall  supply  the  information 
specified  in  section  806.591(c)-(d)  for 
those  employees  to  be  included  in  the 
plan.  In  the  event  a  plan  to  be  com¬ 
pared  is  classified  as  a  standard  plan 
and  the  funding  method  is  the  same  as 
those  previously  supplied  to  HUD  pur¬ 
suant  to  section  806.596,  then  only  the 
plan  control  number  or  name  need  be 
designated.  If  some  other  result  would 
be  produced,  the  information  in  sec¬ 
tion  806.591(c)-(d)  shall  be  supplied. 

§  806.595  Evaluation  of  plan  ratings. 

The  value  of  a  plan’s  rating  is  not 
the  sole  criteria  to  be  used  in  ranking 
those  plans  evaluated  by  order  of  pref¬ 
erence.  First,  it  must  be  recognized 
that  the  rating  system  uses  assump¬ 
tions  that  may  not  be  valid  in  the  long 
term.  Current  dividend  credits,  as  used 
in  the  projection,  may  not  be  realized; 
actual  credits  may  fluctuate,  up  or 
down.  For  this  reason,  the  numerical 
value  of  the  plan’s  rating  should  be 
viewed  as  being  relative  rather  than 
specific,  i.e.,  a  variation  of  5  to  10  per¬ 
cent  between  the  ratings  of  two  plans 
may  not  be  considered  conclusive. 
However,  a  variation  of  10  to  15  per¬ 
cent  or  more  could  be  viewed  as  sig¬ 
nificant.  The  percentage  variation  be¬ 
tween  plans  is  determined  by  dividing 
a  higher  plan’s  rating  by  the  lowest 
plan’s  rating,  subtracting  one,  and 
multiplying  by  100.  This  process  would 
be  applied  to  all  plans  if  more  than 
two  comparisons  are  being  made. 
Second,  the  rating  value  of  a  plan,  no 
matter  what  the  spread  may  be,  be¬ 
comes  meaningless  if  that  plan  cannot 
be  serviced  and  maintained  adequate¬ 
ly.  The  quality  of  service  that  is 
needed  and  that  which  can  be  pro¬ 
vided  it  not  reflected  in  the  compari¬ 
son  rating  system  except  to  the  extent 
that  expenses  for  services  may  be 
charged,  i.e.,  the  nature,  extent,  and 
quality  of  service  are  not  shown.  In 
this  respect,  it  is  essential  to  take  into 
account  that  what  may  appear  to  be  a 
superior  plan  is  not  necessarily  a  prac¬ 
tical  choice.  In  seeking  a  decision,  the 
local  agency  must  evaluate  its  particu¬ 
lar  service  needs  and  with  these  when 
reaching  a  decision.  One  significant 
factor  to  be  weighed  is  the  necessity  or 
ability  of  the  insurance  agency  or  ad¬ 
ministrator  to  service  the  plan  effec¬ 
tively  for  the  fee  or  commission  pro¬ 


vided  by  the  plan.  These  may  be  a  ne¬ 
cessity  for  personalized  service  to  ex¬ 
plain  the  plan  to  participants  and 
enroll  them.  Furthermore,  administra¬ 
tive  services  might  be  necessary  to 
provide  information,  reports,  claim 
settlements,  etc.,  on  a  timely  basis. 
With  respect  to  service,  emphasis 
beyond  what  is  reasonable  or  neces¬ 
sary  is  a  waste  of  resources  which 
could  produce  greater  benefits  while 
failure  to  obtain  satisfactory  service 
could  result  in  dissatisfaction.  Thus, 
the  decision  processs  must  weigh  not 
only  the  tangible  values  indicated  by 
the  plan  comparison  ratings  but  also 
must  carefully  weigh  the  intangible 
elements  that  are  involved. 

§  806.596  Standard  plan  designation. 

In  order  to  be  designated  a  standard 
plan  as  defined  in  section  806.506,  an 
insurance  carrier  or  other  plan  spon¬ 
sor  shall  supply  to  HUD  the  informa¬ 
tion  necessary  to  complete  the  com¬ 
parison  outlined  in  this  subpart  on  a 
form  acceptable  by  HUD.  A  suggested 
form  is  illustrated  in  Appendix  III. 
With  this  information,  upon  request 
by  a  local  agency,  HUD  will  calculate 
the  standard  plan’s  rating  unless  the 
standard  plan’s  agent  or  sponsor  de¬ 
sires  to  provide  the  calculation  person¬ 
ally.  Thereafter,  this  form  shall  be 
submitted  to  HUD  by  the  end  of  April 
and  September  of  each  year  and  shall 
contain  requested  information  as  of 
April  1  and  September  1  of  each  year. 
If  from  one  submission  date  to  an¬ 
other  there  has  been  no  change  in  the 
data  previously  supplied,  new  data 
need  not  be  submitted  provided  that  is 
so  indicated  on  the  form.  More  fre¬ 
quent  submissions  of  updated  informa¬ 
tion  will  be  accepted  but  are  not  re¬ 
quired.  Form(s)  applicable  to  a  stand¬ 
ard  plan  shall  be  submitted  and  updat¬ 
ed  even  though  the  insurer  or  agent 
will  prepare  the  calculation  directly. 

§806.597-599  [Reserved] 

Subpart  K — Life  Insurance 

§  806.601  Policy. 

A  local  agency  may  provide  the  in¬ 
surance  coverage  within  the  cost  and 
coverage  limitations  stated  below: 

(a)  Public  plan.  Life  insurance  may 
be  provided  under  a  plan  established 
by  a  governmental  body  provided  local 
agency  contributions  may  not  exceed 
the  employee/employer  cost  basis  ap¬ 
plicable  to  other  governmental  partici¬ 
pants.  There  is  no  limitation  on  the 
amount  of  life  insurance  benefits 
which  is  set  by  the  public  plan.  To  the 
extent  that  life  insurance  is  not  pro¬ 
vided  under  any  public  plan  which  the 
local  agency  participates  in,  the  local 
agency  may  provide  life  insurance  cov¬ 
erage  as  provided  in  the  following 
paragraphs. 


(b)  Private  plan.  Life  insurance  may 
be  include  in  combination  with  an¬ 
other  private  benefit  plan  or  may  be 
provided  as  an  independent  plan,  sub¬ 
ject  to  the  limitations  stated  in  this 
subpart. 

}  806.602  Definition. 

As  used  herein,  "life  insurance" 
means  that  form  of  death  benefit  pro¬ 
vided  through  an  individual  or  group 
policy  of  term  or  permanent  insur¬ 
ance.  In  this  respect,  the  following 
forms  of  death  benefits  are  not  consid¬ 
ered  to  be  life  insurance:  (a)  refunds  of 
employees  and  employer  contributions 
to  a  retirement  plan,  (b)  the  cash  sur¬ 
render  value  of  retirement  annuity 
policies,  (c)  proceeds  from  an  acciden¬ 
tal  death  and  dismemberment  policy, 

(d)  incidental  lump-sum  payments  pri¬ 
marily  intended  for  settlement  of  ex¬ 
penses  for  final  illness  and  burial,  and 

(e)  subsidiary  life  insurance  included 
as  part  of  a  “package”  benefit  plan, 
usually  health  insurance.  Generally, 
life  insurance  included  as  part  of  a 
package  in  excess  of  $2,500  will  not  be 
considered  as  incidental  or  subsidiary. 

§  806.603  General  limitations. 

Life  insurance  coverage  may  be  pro¬ 
vided  under  any  one  of  the  following 
four  sub-classifications  provided  the 
criteria  for  that  sub-classification  is 
met.  Not  more  than  one  sub-classifica¬ 
tion  may  be  used  to  provided  such 
benefits.  If  under  sections 
806.603(b)(d),  an  employee  is  totally 
uninsurable  under  the  insurance  com¬ 
pany’s  rules,  the  contribution  for  life 
insurance  shall  nonetheless  be  allo¬ 
cated  to  increase  an  employee’s  retire¬ 
ment  benefit. 

(a)  Term  insurance  separate  from  a 
retirement  plan.  (1)  Amount.  The 
maximum  amount  of  term  life  insur¬ 
ance  which  a  local  agency  may  main¬ 
tain  in  force  on  the  life  of  an  employ¬ 
ee  pursuant  to  a  plan  not  associated 
with  a  retirement  plan  shall  be  one 
and  one-half  (1.5)  times  the  employ¬ 
ee’s  total  annual  compensation. 

(2)  Contribution.  The  local  agency’s 
contribution  applicable  to  a  term  life 
insurance  program  described  in  section 
806.603(a)(1)  above  may  not  exceed  50 
percent  of  an  individual’s  applicable 
premium  for  the  amount  of  coverage 
provided.  The  employee’s  contribution 
may  not  be  less  than  the  local  agency’s 
contribution.  No  maximum  dollar  cost 
or  percentage  of  compensation  cost 
limitation  may  be  placed  on  this  cover¬ 
age. 

(3)  Premium  calculation.  Premiums 
relative  to  a  term  insurance  contract 
may  be  calculated  on  an  individual  or 
group  averaging  basis.  Such  term  in¬ 
surance  premiums  may  be  paid  in  asso¬ 
ciation  with  any  other  form  of  approv- 
able  employee  benefit  plans  (except  as 
provided  in  section  806.603(b))  pro- 
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vided  the  above  conditions  of  this  sec¬ 
tion  806.603(a)  are  met. 

(b)  Term  insurance  as  part  of  a  re¬ 
tirement  plan.  (1)  Amount.  The  maxi¬ 
mum  amount  of  term  life  insurance 
which  a  local  agency  may  maintain  in 
force  on  the  life  of  an  employee  pursu¬ 
ant  to  a  plan  associated  with  a  retire¬ 
ment  plan  shall  be  one  and  one-half 
(1.5)  times  annual  compensation  (as 
defined  by  the  retirement  plan).  The 
minimum  amount  of  such  life  insur¬ 
ance  coverage  shall  be  three-quarters 
of  one  percent  (0.75%)  of  annual  com¬ 
pensation  (as  defined  by  the  retire¬ 
ment  plan). 

(2)  Contribution.  Employee  and  local 
agency  contributions  to  a  retirement 
plan  providing  term  life  insurance  cov¬ 
erage  may  be  increased  by  up  to  one- 
half  percent  (0.5%),  respectively,  of 
annual  compensation  (as  defined  by 
the  retirement  plan).  The  total 
amount  of  increase,  however,  must  be 
borne  equally  by  the  employee  and 
the  local  agency.  Furthermore,  the 
local  agency’s  portion  of  such  increase 
may  not  exceed  25  percent  of  the  total 
local  agency  contribution  to  the  retire¬ 
ment  plan.  This  maximum  1  percent 
combined  contribution  is  intended  to 
pay  the  cost  of  the  term  life  insurance 
coverage.  The  plan  may  presume  that 
the  mandatory  employee  contribution 
will  first  be  applied  to  pay  all  applica¬ 
ble  life  insurance  premiums. 

(3)  Premium  calculations.  Premiums 
relative  to  a  term  insurance  contract 
may  be  calculated  on  an  individual  or 
group  averaging  basis. 

(c)  Permanent  whole  life  insurance 
as  part  of  a  retirement  plan.  (1) 
Amount.  There  shall  be  no  maximum 
or  minimum  amount  of  whole  life  in¬ 
surance  which  a  local  agency  must 
maintain  in  force  on  the  life  of  an  em¬ 
ployee  pursuant  to  a  plan  associated 
with  a  retirement  plan.  However,  if  a 
whole  life  contract  is  used  no  more 
than  40  percent  and  no  less  than  10 
percent  of  the  total  local  agency  and 
mandatory  employee  contributions  to 
the  plan  may  be  used  for  the  purpose 
of  paying  the  premiums  on  such  cover¬ 
age. 

(2)  Contribution.  If  whole  lifjg  insur¬ 
ance  is  used  to  provide  an  insured 
death  benefit,  the  local  agency  may  in¬ 
crease  its  contribution  to  the  plan  by 
an  additional  amount  up  to  one-half  of 
one  percent  (0.5%)  of  the  participating 
employee’s  annual  compensation  (as 
defined  by  the  plan).  Any  increased 
contribution  above  shall  be  matched 
by  a  similar  increase  required  of  par¬ 
ticipating  employees  and  included  as 
part  of  their  mandatory  contributions 
to  the  plan.  The  plan  may  presume 
that  the  mandatory  employee  contri¬ 
bution  will  first  be  applied  to  pay  all 
applicable  life  insurance  premiums. 

(d)  Retirement  income  insurance 
contract  as  part  of  a  retirement  plan. 


(1)  Amount.  There  shall  be  no  maxi¬ 
mum  or  minimum  amount  of  life  in¬ 
surance  which  a  local  agency  must 
maintain  in  force  on  the  life  of  an  em¬ 
ployee  pursuant  to  a  plan  associated 
with  a  retirement  plan  if  such  life  in¬ 
surance  protection  is  provided  through 
a  retirement  income  or  similar  type  in¬ 
surance  contract.  A  retirement  income 
contract  is  one  which  provides  as  'a 
death  benefit  $1,000,  or  the  reserve,  if 
greater,  for  each  $10  per  month  of 
guaranteed  life  annuity  at  retirement. 

(2)  Contribution.  The  additional  con¬ 
tribution  to  cover  the  cost  of  this 
benefit  would  be  the  same  as  section 
806.603(c)(2).  Furthermore,  the  entire 
local  agency  contribution  and  manda¬ 
tory  employee  contribution  may  be  ap¬ 
plied  to  pay  the  premiums  of  these 
contracts.  However,  at  leasst  25  per¬ 
cent  of  local  agency  and  mandatory 
employee  contributions  shall  be  ap¬ 
plied  to  the  purchase  of  these  cover¬ 
ages.  The  plan  may  presume  that  the 
mandatory  employee  contribution  will 
first  be  applied  to  pay  all  applicable 
life  insurance  premiums. 

§  806.604  Special  type  policies. 

Certain  types  of  policies  supply  cov¬ 
erage  for  risks  or  hazards  of  a  special 
or  limited  nature  which  are  inappro¬ 
priate  for  general  applicability.  Such 
forms  of  benefits  may  be  provided 
only  to  the  extent  that  the  premiums 
therefor  are  separable  and  paid  exclu¬ 
sively  by  the  employee.  Such  benefits 
shall  be  optional.  Examples  of  special 
type  policies  are: 

(a)  Aviation  accident  insurance. 

(b)  Key-man  insurance. 

(c)  Business  travel  accident  policies. 

(d)  Dependent  life  insurance. 

§  806.605  Approval. 

The  following  information  relative 
to  a  private  life  insurance  plan  shall 
be  submitted  to  the  appropriate  HUD 
office: 

(a)  A  specimen  copy  of  the  applica¬ 
tion  and  policy  or  contract  which  shall 
include  all  applicable  premium  and 
benefit  schedules. 

(b)  A  list  of  all  present  employees 
who  would  be  eligible  for  such  cover¬ 
age  including  for  each  the  salary,  age, 
sex,  amount  of  coverage,  and  premi¬ 
um. 

Subpart  L — Health  Insurance 

§  806.701  Policy. 

It  is  the  desire  of  HUD  to  encourage, 
but  not  require,  that  local  agencies 
participate  in  a  public  health  insur¬ 
ance  plan  if  available  on  a  voluntary 
basis  because  more  often  than  not  pre¬ 
miums  of  public  plans  are  ve -y  reason¬ 
able  in  relation  to  benefits.  Each  local 
agency  should  examine  the  public 
plan  as  if  it  were  a  private  plan  to  de¬ 
termine  its  appropriateness. 


§  806.702  Public  plan. 

When  a  local  agency  is  required  or 
permitted  to  participate  in  a  State, 
municipal  or  other  local  government 
public  health  insurance  plan,  local 
agency  contributions  may  not  exceed 
the  employer  contribution  basis  appli¬ 
cable  to  other  governmental  partici¬ 
pants. 

§  806.703  Comparable  private  plan. 

When  a  local  agency  is  not  permit¬ 
ted  to  participate  in  a  State,  munici¬ 
pal,  or  other  local  government  public 
health  insurance  plan,  it  may  estab¬ 
lish  a  comparable  private  health  insur¬ 
ance  plan.  In  this  event,  the  types  and 
extent  of  coverage,  as  wfell  as  the  em¬ 
ployer  contribution  basis,  may  not 
exceed,  but  may  be  less  than,  those  ap¬ 
plicable  to  the  public  plan.  A  compara¬ 
ble  plan  may  not  be  established  where 
the  local  agency  may  voluntarily  par¬ 
ticipate  in  a  public  plan;  rather  the 
comparable  plan  concept  can  be 
achieved  directly  by  participating  in 
the  public  plan. 

§806.704  Health  maintenance  organiza¬ 
tions. 

According  to  the  Health  Mainte¬ 
nance  Organization  Act  of  1973  and 
pursuant  regulations,  employers  with 
an  average  of  25  employees  must  offer 
them  the  option  of  participating  in  a 
“qualified”  health  maintenance  orga¬ 
nization  (HMO)  and  plan.  While  it  ap¬ 
parently  is  not  mandatory  for  a  gov¬ 
ernmental  entity  to  comply  with  this 
act,  a  local  agency  will  be  permitted  td 
voluntarily  agree  to  offer  the  option 
to  its  employees.  Any  exclusions  or 
limitations  stipulated  in  sections 
806.706-708  need  not  apply  to  coverage 
provided  under  an  HMO  arrangement. 

§  806.705  Autonomous  private  plan. 

In  lieu  of  entering  a  public  plan  or 
where  a  public  plan  is  not  available,  a 
local  agency  may  establish  an  autono¬ 
mous  private  health  insurance  plan 
under  the  following  conditions: 

(a)  Contributions.  Local  agency  con¬ 
tributions  may  not  exceed  100  percent 
of  the  premium  rate  for  an  employee 
alone  or  60  percent  of  the  premium 
rate(s)  for  an  employee  plus  one  or 
more  eligible  dependents.  The  local 
agency  may  not  contribute  on  behalf 
of  any  employee  in  a  nonpay  status  or 
who  is  not  classified  by  the  local 
agency  as  a  regular  employee.  Experi¬ 
ence  credits  (dividends)  shall  either  be 
applied  to  reduce  the  next  premium 
payable  or  shall  be  held  by  the  insurer 
to  reduce  future  premiums. 

(b)  Types  of  benefits.  The  private 
health  plan  may  include  any  of  the 
general  types  of  benefits  described 
below,  subject  to  the  conditions  stated 
in  this  subpart. 

(1)  Basic  medical  expense  benefits 
including: 
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(1)  Hospital  expense  benefits  (includ¬ 
ing  outpatient  treatment  of  injuries 
and  other  emergencies). 

(ii)  Surgical  expense  benefits  (in¬ 
cluding  professional  administration  of 
anesthesia). 

(iii)  Physician  expense  benefits  (in- 
hospital  only). 

(iv)  Diagnostic  X-ray  and  laboratory 
expense  benefits. 

(v)  Radiation  therapy. 

(2)  Major  medical  expense  benefits 
supplement  basic  medical  expense 
benefits  and  also  cover  other  medical 
expenses,  such  as  out-of-hospital  phy¬ 
sician  expenses,  private  duty  nursing 
(R.N.),  prescription  drugs  and  medi¬ 
cines,  artificial  prosthetic  appliances, 
etc. 

(3)  Comprehensive  medical  expense 
benefits  cover  a  broad  spectrum  of 
medical  expenses,  including  those 
mentioned  in  the  preceding  sections 
806.705(b)(l)-(2). 

(4)  Maternity  expense  benefits  may 
be  provided  in  conjunction  with  basic 
medical  expense  benefits,  major  medi¬ 
cal  expense  benefits  or  comprehensive 
medical  expense  benefits,  and  cover 
hospital  and  obstetrical  expenses.  The 
level  of  benefits  should  approximate 
the  prevailing  level  of  maternity  bene¬ 
fits  under  local  insured  or  service 
plans. 

(5)  Dental  expense  benefits  may  be 
provided  if  a  major  medical  or  compre¬ 
hensive  medical  expense  benefit  plan 
also  exists.  (See  section  806.708  for  de¬ 
tails.) 

(c)  Enrollment.  Any  regular  employ¬ 
ee  may  enroll  in  an  approved  health 
plan  either  as  an  employee  or  for  em¬ 
ployee  and  eligible  dependents.  If  any 
employee’s  spouse  is  employed  by  the 
same  local  agency,  either  spouse  (but 
not  both)  may  enroll  for  family  cover¬ 
age,  but  no  person  may  be  enrolled 
both  as  an  employee  and  as  a  depend¬ 
ent.  Family  enrollment  may  be  de¬ 
fined  to  include  unmarried  dependent 
children  who  have  not  attained  age  19 
(age  25  if  classified  as  a  regular,  full¬ 
time  student),  and  unmarried  depend¬ 
ent  children  regardless  of  age  who  are 
incapable  of  self-support  because  of 
physical  or  mental  incapacity  incurred 
before  age  19  (age  25  if  covered  as  a 
student). 

§  806.706  Limitations  required. 

Substantial  compliance  with  the  fol¬ 
lowing  required  limitations  shall 
govern  HUD  approval. 

(a)  All  major  medical  expense  bene¬ 
fits  and  comprehensive  medical  ex¬ 
pense  benefits  shall  be  subject  to  a  de¬ 
ductible  of  at  least  $100  and  co-insur¬ 
ance  of  up  to  80  percent  on  the  first 
.$2,500  of  covered  expenses.  The  plan 
may  then  pay  100  percent  of  covered 
expenses  in  excess  of  $2,500. 

(b)  All  medical  expense  plans  shall 
contain  the  standard  ‘’Coordination  of 


Benefits”  provision  if  provided  on  a 
group  basis.  Exceptionally  small  agen¬ 
cies  which  may  not  qualify  for  group 
coverage  may  use  individual  health 
policies  not  containing  a  coordination 
of  benefits  provision. 

(c)  The  plan  may  not  cover  the  ex¬ 
penses  of  optional  private  accommoda¬ 
tions  to  the  extent  they  exceed  the  ex¬ 
penses  of  semi-private  accommoda¬ 
tions. 

(d)  The  expenses  of  a  convalescent 
facility  may  be  covered  if  confinement 
follows  hospitalization  and  is  certified 
by  the  attending  physician  to  be  medi¬ 
cally  necessary,  but  only  if  the  medical 
prognosis  is  that  the  confinement  will 
reduce  the  individual’s  disability  to 
permit  living  outside  an  institution 
providing  medical  care.  Benefits 
should  not  exceed  50  percent  of  the 
daily  benefit  for  hospitalization  and 
the  benefit  period  should  not  exceed 
60  days. 

(e)  Medical  expenses  incurred  in  the 
treatment  of  mental  and  nervous  dis¬ 
orders  outside  a  hospital  may  be  cov¬ 
ered  only  under  a  major  medical  or  a 
comprehensive  medical  plan.  The 
benefit  may  not  exceed  50  percent  of 
the  physician’s  charge  and  not  more 
than  $1,000  in  benefits  may  be  paid  in 
a  calendar  year. 

§  806.707  Exclusions. 

Expenses  incurred  for  the  following 
types  of  treatment  or  care  shall  be  ex¬ 
cluded  from  any  plan  supported  by 
employer  contributions.  Coverage  of 
any  of  these  excluded  expenses  may 
be  purchased  separately  but  only  if 
the  employee  pays  the  full  cost.  The 
plan  may  contain  exclusions  in  addi¬ 
tion  to  those  listed  below: 

(a)  Occupational  injury  or  disease 
covered  by  Workmen’s  Compensation 
or  similar  law; 

(b)  Cosmetic  surgery,  except  that  re¬ 
quired  for  medical  reasons  or  to  repair 
injuries  caused  by  an  accident; 

(c)  Custodial  care; 

(d)  Eye  glasses  and  contact  lenses  or 
the  examination  for  them  except  as 
required  by  ocular  surgery  or  injury; 

(e)  Routine  or  periodic  physical  ex¬ 
aminations; 

(f)  Speech,  occupational,  recreation¬ 
al  or  milieu  therapy  or  other  forms  of 
nonmedical  self-care  or  self-help  train¬ 
ing; 

(g)  Hearing  aids  or  examinations, 
whether  or  not  prescribed; 

(h)  Specified  disease  riders  or  poli¬ 
cies;  and 

(i)  Integrated  major  medical  insur¬ 
ance  providing  coverage  of  deducti¬ 
bles,  co-insurance  amounts,  etc. 

§  806.708  Dental  expense  benefit. 

Benefits  for  dental  care  or  treatment 
may  be  obtained  only  if  a  major  medi¬ 
cal  or  comprehensive  medical  plan  also 
exists.  However,  any  dental  benefit  so 


provided  would  be  in  addition  to  cover¬ 
age  otherwise  provided  by  the  local 
agency’s  medical  plan.  The  extent  of 
participation  in  a  major  medical  or 
comprehensive  medical  plan  shall 
govern  the  extent  of  participation  in 
the  dental  plan.  Substantial  compli¬ 
ance  with  the  following  limitations 
shall  govern  HUD  approval. 

(a)  Coverage.  Due  to  the  wide  vari¬ 
ety  of  dental  plans  offered  by  insur¬ 
ance  carriers  and  the  difference  in  ob¬ 
jectives  of  various  local  agencies,  it  is 
the  intent  of  HUD  not  to  place  any 
limitations  on  the  breadth  of  coverage 
under  this  section,  however,  the  bene¬ 
fits  so  offered  shall  not  go  beyond  the 
following  definitions  of  services: 

(1)  Diagnostic:  Procedures  to  assist 
the  dentist  in  evaluating  and  identify¬ 
ing  existing  conditions  and  the  dental 
care  required.  This  includes  oral  ex¬ 
aminations,  bitewing/full-mouth  X- 
rays,  consultations  and  laboratory  ex¬ 
aminations. 

(2)  Endodontics:  The  specialty  of 
dental  science  that  deals  with  proce¬ 
dures  for  the  treatment  of  diseases  of 
the  pulp  chamber  and  pulp  canals 
(root  canal  therapy). 

(3)  Oral  surgery:  The  procedures 
with  include  extractions  as  well  as 
other  surgery,  including  pre-operative 
and  post-operative  care. 

(4)  Orthodontics:  Treatment  for  the 
proper  alignment  of  teeth.  This  in¬ 
cludes  straightening  of  crooked, 
crowded  or  protruding  teeth.  This 
benefit  is  limited  to  children  covered 
as  dependents. 

(5)  Periodontics:  The  examination, 
diagonosis  and  treatment  of  diseases 
of  the  tissues  supporting  the  teeth 
(gums). 

(6)  Preventive:  Procedures  to  pre¬ 
vent  or  minimize  the  occurrence  of 
oral  disease.  This  includes  prophylaxis 
(cleaning,  polishing  and  scaling  of 
teeth),  topical  application  of  flouride 
solutions  and  space  maintainers. 

(7)  Prosthodontics:  The  procedures 
for  the  construction,  placement,  inser¬ 
tion  and  repair  cf  natural  teeth  by  ar¬ 
tificial  devices.  This  includes  bridges, 
partial  and  complete  dentures. 

(8)  Filling:  Filling  of  teeth  to  include 
amalgam,  porcelain  and  other  synthet¬ 
ic  materials. 

(9)  Restorative:  Pertains  specficially 
to  repair  and  reconstruction  of  natural 
teeth,  including  gold  restorations, 
crowns,  and  jackets. 

(10)  Other  services:  Includes  emer¬ 
gency  care,  general  anesthesia,  drugs 
and  special  consultation. 

(b)  Benefit  limitations.  Although  no 
other  limitations  are  placed  on  the 
design  of  the  benefits  that  may  be  pro¬ 
vided,  no  dental  plan  adopted  pursu¬ 
ant  to  this  section  may  provide  for  the 
payment  of  more  than  $500  in  dental 
expense  benefits  in  any  one  calendar 
year  per  covered  member. 
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§  806.713  Approval. 

Health  insurance  plans  shall  be  sub¬ 
mitted  to  the  appropriate  HUD  office 
for  technical  review  and  approval.  The 
following  data  shall  be  submitted  in 
this  respect: 

(a)  For  public  plans,  satisfactory  evi¬ 
dence  that  the  local  agency  is  eligible 
to  enter  the  plan. 

(b)  For  comparable  private  plans, 
satisfactory  evidence  that  the  local 
agency  is  not  eligible  to  participate  in 
a  public  plan;  a  copy  of  the  proposed 
comparable  private  plan  including  ap¬ 
plicable  premium  and  benefit  sched¬ 
ules;  and  a  copy  of  the  public  plan’s 
premium  and  benefit  schedules  for 
comparative  purposes,  including  the 
employee-employer  sharing  formula 
applicable  thereto. 

<c)  For  autonomous  private  plans,  a 
copy  of  the  proposed  application,  and 
the  policy  or  contract  including  appli¬ 
cable  premium  and  benefit  schedules. 

(d)  For  HMO  plans,  a  copy  of  the 
proposed  application,  certification 
that  the  organization  is  a  qualified 
entity,  and  the  policy  or  contract  in¬ 
cluding  applicable  premium  and  bene¬ 
fit  schedules. 

Subpart  M — Miscellaneous  Benefit  Plan* 

§  806.801  Policy. 

To  the  extent  that  they  are  not  pro¬ 
vided  under  any  public  plan  in  which 
the  local  agency  participates,  a  local 
agency  may  provide  the  following 
benefit  plans  subject  to  the  cost  and 
coverage  -imitations  stated  in  this  sub- 
part. 


is  totally  and  permanently  disabled,  as 
defined  in  the  plan,  and  does  not  have 
sufficient  accumulated  leave  (sick, 
annual  dr  otherwise)  to  carry  him 
through  the  qualifying  period  for  the 
receipt  of  benefits,  the  local  agency  is 
authorized  to  continue  to  pay  the  em¬ 
ployee’s  and  employer’s  portion  of  the 
premium  from  the  time  the  leave 
benefits  cease  and  benefit  payments 
begin.  This  special  contribution  provi¬ 
sion  is  not  applicable  for  a  period  of 
time  greater  than  one  year  after  the 
date  of  disability. 

§  806.803  Accidental  death  and  dismem¬ 
berment. 

Accidental  death  and  dismember¬ 
ment  coverage  (AD&D)  provides  in¬ 
demnity  for  loss  of  life,  limbs,  or  sight 
resulting  from  accidental  bodily 
injury.  The  AD&D  policy  may  provide 
accident  coverage  off  the  job  or  at  all 
times.  The  AD&D  death  benefit  or 
principal  sum  for  any  participating 
employee  may  not  exceed  that  amount 
which  can  be  purchased  by  a  total  per 
employee  premium  of  $3.00  per  month 
of  which  the  employe  shall  pay  50  per¬ 
cent  and  the  local  agency  shall  pay 
the  other  50  percent.  The  premium 
shall  either  (a)  be  deducted  from  the 
basic  contribution  attributable  to  a 
private  retirement  and/or  life  insur¬ 
ance  plan,  or  (b)  be  integrated  with  a 
private  health  insurance  or  DIB  plan’s 
premium  on  a  matching  contribution 
basis.  AD&D  coverage  for  dependents 
may  be  provided  only  to  the  extent 
that  the  premiums  thereof  are  paid 
exclusively  by  the  employee. 
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(c)  Contribution  limitations.  A  local 
agency  may  pay  up  to  100  percent  of 
the  premium  of  the  single  employee  or 
60  percent  of  family  benefits  under 
this  section. 

§  806.709  Medicare  and  medicare  supple¬ 
ments. 

A  local  agency  may  establish  a  sup¬ 
plement  to  Medicare  within  its  own 
health  care  plan  and/or  through  an 
HMO  for  active  employees.  The  cost 
of  employee  only  coverage  under  the 
supplement  to  Medicare  may  be  borne 
by  the  local  agency.  In  the  event  an 
employee  covered  by  Medicare  is  cov¬ 
ered  by  a  medicare  supplement  also 
elects  to  cover  his/her  dependents 
under  the  plan,  the  total  local  agency 
contribution  may  not  exceed  the  con¬ 
tribution  rate  applicable  to  other  em¬ 
ployees.  If  the  cost  for  employee  only 
medicare  supplement  coverage  is  less 
than  the  local  agency's  contribution 
for  health  care  benefits  provided  to 
other  employees  who  are  not  eligible 
for  Medicare,  the  local  agency’s  contri¬ 
bution  must  be  limited  to  a  propor¬ 
tionate  expenditure. 

§  806.710  Individual  policies. 

Where  a  local  agency  would  have  too 
few  eligible  employees  to  obtain  a 
group  policy,  it  may  nonetheless  con¬ 
tribute  on  a  nondiscriminatory  basis 
toware  one-half  (50%)  of  the  cost  of 
an  individual  policy  obtained  by  the 
employee  personally,  provided  such 
policy  conforms  to  the  provisions  of 
this  subpart. 

§806.711  Coverage  while  on  leave  of  ab¬ 
sence. 

The  plan  may  provide  that  an  em¬ 
ployee  who  is  granted  a  leave  of  ab¬ 
sence  without  pay  may  have  individual 
coverage  and  the  coverage  of  any  eligi¬ 
ble  family  members  continued  for  the 
duration  of  the  leave  of  absence  upon 
application,  but  only  upon  the  employ¬ 
ee’s  assuming  payment  of  the  contri¬ 
butions  otherwise  required  of  the  em¬ 
ployer.  This  section  would  also  be  ap¬ 
plicable  in  the  event  the  employee  was 
not  at  work  due  to  a  collective  bargain¬ 
ing  dispute. 

§  806.712  Life  insurance. 

Life  insurance  may  be  provide  in 
combination  with  a  public  or  private 
health  insurance  plan  pursuant  to  sub¬ 
part  K.  In  some  cases  an  insurance 
company  will  require  that  a  small 
amount  of  life  insurance  must  be  pro¬ 
vided  along  with  its  health  policy.  In 
such  case,  the  cost  of  subsidiary  life 
insurance,  not  in  excess  of  $2,500,  may 
be  included  in  the  premium  even 
though  the  local  agency  is  providing 
the  maximum  level  of  life  insurance 
under  another  employee  benefit  plan. 


§  806.802  Disability  income  benefits. 

Disability  income  benefits  (DIB)  are 
periodic  payments,  usually  on  a 
monthly  basis,  to  replace  lost  earnings 
due  to  sickness  or  injury,  the  following 
provisions  shall  apply. 

(a)  Definition.  The  definition  of  dis¬ 
ability  shall  conform  to  the  standard 
definition  customarily  used  by  the  in¬ 
surance  company. 

(b)  Waiver  of  vremium.  The  plan 
may  provide  for  waiver  of  DIB  premi¬ 
ums  while  disabled,  but  may  not  pro¬ 
vide  for  supplemental  pension  credits 
or  contributions  (see  section  806.543). 

(c)  Individual  policies.  Where  a 
local  agency  would  have  too  few  eligi¬ 
ble  or  participating  employees  to 
obtain  a  group  policy,  it  may  nonethe¬ 
less  contribute  on  a  nondiscriminatory 
basis  toward  the  cost  of  an  individual 
DIB  policy  in  accordance  with  section 
806.802(d). 

(d)  Contributions.  The  employer 
contribution  may  not  exceed  the  lesser 
of  (1)  one-half  percent  (0.5%)  of  an 
employee’s  regular  compensation  or 
(2)  50  percent  of  an  individual’s  appli¬ 
cable  premium.  The  employee’s  contri¬ 
bution  may  not  be  less  than  the  em¬ 
ployer’s  contribution.  If  an  employee 


§  806.804  Approval. 

The  following  information  relative 
to  a  miscellaneous  benefit  plan  shall 
be  submitted  to  the  appropriate  HUD 
office:  a  copy  of  the  application  and 
policy  or  contract  which  shall  include 
all  pertinent  premium  and  benefit 
schedules. 

Subpart  N  [Reserved) 

Subpart  O — Appendices 

[Appendices  I  and  IV,  which  relate 
to  internal  HUD  processing  proce¬ 
dures,  are  not  included  herein,  but  do 
appear  in  the  HUD  Employee  Benefit 
Plans  Handbooks  HM  7217.2  REV-1 
and  7401.5  REV-1.] 

Appendix  II— Discounting  Factors  1 


Age  Male  Female 


18 _  .08382  .11141 

10 . 08382  .11141 

20.... _ 08382  .11141 

21  . 08847  .11766 

22  . 00330  .12406 

23  _ .00858  .13003 

24  - 10406  .13817 

25  . 10084  .14582 

26  . 11506  .15380 

27  . .12241  .16241 

28  - 12024  .17141 
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Appendix  II— Discounting  Factors  1 

Continued 


Age  Male  Female 


29  _  .13644  .18092 

30  . .14406  .19095 

31  . 15210  .20155 

32  . .16061  .21274 

33  _  .16959  .22456 

34  . 17910  .23704 

35  . 18915  .25023 

36  . 19977  .26417 

37  _  .21101  .27889 

38  _  .22291  .29445 

39  _  .23550  .31090 

40  . 24883  .32828 

41  . ;. _  .26294  .34666 

42  . .27790  .36610 

43  _  .29377  .38666 

44  . .31063  .40841 

45  _ 32856  .43143 

46  . .34765  .45579 

47  . 36799  .48159 

48  . .38969  .50892 

49  . 41287  .53788 

50  _  .43765  .56858 

51  . „  .46418  .60115 

52  . 49259  .63569 

53  _  .52308  .67234 

54  . .55581  .71127 

55  . .59099  .75264 

56  . .62885  .79662 

57  . .66964  .84345 

58  . .71364  .89337 

59  . .76117  .94668 

60  _  .81273  1.00364 

61  _  .86883  1.06469 

62  . .93004  1.13020 

63  . 99701  1.20065 

64  . 1.07049  1.27653 


'Based  upon  the  1971  Standard  Group  Annuity 
Mortality  Table  using  an  Interest  rate  of  5.5  per¬ 
cent  compounded  annually. 

Appendix  III— Sample  Form 

1.  Plan  Name  or  Control  Number - 

Date - 

2.  Plan  Sponsor/ Insurer  - 

3.  Date  as  of  which  information  is  being 
supplied 

April  1,  19 -  September  1, 19 - 

4.  Single  premium  immediate  annuity  pur¬ 
chase  rate  assuming  payment  commence¬ 
ment  date  at  age  65  and  a  straight  life  annu¬ 
ity.  Express  rate  as  cost  per  $1.00  of  month¬ 
ly  annuity.  (If  no  change  from  prior  submis¬ 
sions,  check  here  □). 

Males  $ -  Females  $ - 

5.  Total  cash  available  at  retirement  as¬ 
suming  annual  contributions  of  $100  (con¬ 
tributed  at  the  beginning  of  the  year)  and 
accumulated  to  age  65  for  the  following  ages 
(assuming  all  birthdates  occur  on  January 
1):  (If  no  change  from  prior  submissions 
check  here  □). 

18  $ - 

19  $ - 

20  $ - 

21  $ - 

22-  $ - 

23  $ - 

24  $ - 

25  $ - 

26  $ - 

27  $ - 

28  $ - 

29  $ - 

30  $ - 

31  $ - 

32  $ - 

33  $ - 

34  $ - 

25  $ - 


36  $ - 

37  $ - 

38  $ - 

39  $ - 

40  $ - 

41  $ - 

42  $ - 

43  $ - 

44  $ - 

45  $ - 

46  $ - 

47  $ - 

48  $ - 

49  $ - 

50  $ - 

51  $ - 

52  $ - 

53  $ - 

54  $ - 

55  $ - 

56  $ - 

57  $ - 

58  $ - 

59  $ - 

60  $ - 

61  $ - 

62  $ - 

63  $ - 

64  $ - 

6.  General  explanation  of  the  basis  upon 
which  the  nunibers  in  item  (5)  above  were 
developed,  including  the  types  of  invest¬ 
ment  >vehicles,  the  split  between  those  in¬ 
vestment  vehicles,  if  any,  the  rate  of  the 
projected  return  and  the  expense  loading 
built  into  the  program.  If  any  of  the  follow¬ 
ing  services  are  to  be  provided  for  the  ex¬ 
pense  loading  built  into  the  plan,  please  in¬ 
dicate  below.  If  these  services  are  not  in¬ 
cluded.  please  indicate  their  approximate 
annual  cost  if  available. 


Not  Approx. 
Included  Included  Cost 1 


(a)  Cost  of  Investment _ _ _ ....................  t- 

(b)  Consulting  Related  to  Plan 

Administration . $ 

(c)  Record  Keeping .  $- 

(d)  Preparation  of  Tax  Data 

(P.  S.  58  Rates) .  $ 

(e)  Preparation  of  Annual  Reports 

(5500/5500-C) . $- 

(f)  Preparation  of  Plan  Summary 

Booklets..... .  $ 

(g)  Preparation  of  Annual  Benefits 

Statements . .  J- 

(h)  Cost  of  IRS  Qualification . .  (- 

(1)  Other  (specify) ........................................  $- 


1  Approximate  annual  cost  may  be  expressed  in 
dollars  per  $100  of  contribution  or  as  a  per¬ 
centage  of  the  contribution.  Use  additional 
space  to  expand  upon  the  services  provided  if 
desired.  I  declare  that  I  have  examined  this 
report,  including  accompanying  schedules  and 
statements,  and  to  the  best  of  my  knowledge 
and  belief  It  is  true,  correct,  and  complete. 

Date - 

Signature  of  Preparer - 

Title - - 

Authority:  United  States  Housing  Act  of 
1937,  (42  U.S.C.  1437  et  seq.);  sec.  7(d),  De¬ 
partment  of  Housing  and  Urban  Develop¬ 
ment  Act  (42  U.S.C.  3535(d)). 

Signed  at  Washington,  D.C.,  this  7th 
day  of  February,  1979. 

Lawrence  B.  Simons, 
Assistant  Secretary  /or  Housing, 
Federal  Housing  Commission¬ 
er. 

[FR  Doc.  79-4712  Filed  2-13-79;  8:45  am] 
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